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STATEMENT OF THE CASE
Underlying proceeding: The underlying case, Cause No. 12-CV-2013, City of
Dickinson v. Texas Windstorm Insurance Association, in
the 122nd Judicial District Court of Galveston County,
Texas, the Honorable Lonnie Cox presiding, involves the
City of Dickinson’s (“City”) claims for breach of contract,
fraud, Texas Insurance Code violations, and a declaratory
judgment, all regarding policy benefits paid by Texas
Windstorm Insurance Association (“TWIA”) for property
damage caused by Hurricane Ike.
Respondent:

The Fourteenth Court of Appeals, Houston, Texas.

Respondent’s Action:

On December 13, 2016, a panel of the respondent court of
appeals issued an opinion conditionally granting a writ of
mandamus requested by TWIA and requiring the trial
court to set aside: (1) its order compelling TWIA to
produce “all documents, tangible things, reports, models,
and data compilations that have been provided to,
reviewed by, or prepared by or for [TWIA’s testifying
expert] Paul Strickland in anticipation of his testimony as
an expert” and barring Strickland’s testimony at trial if
TWIA failed to do so; and (2) its order denying “snapback” relief to TWIA with respect to certain documents
that were provided to, reviewed by, or prepared by or for
Strickland in anticipation of his testimony as an expert.

Proceedings in
Court of Appeals:

On August 30, 2016, TWIA filed a petition for a writ of
mandamus in the Fourteenth Court of Appeals, styled In
re
Texas
Windstorm
Insurance
Association,
No. 14-16-00677-CV, 2016 WL 7234466 (Tex. App.—
Houston [14th Dist.] Dec. 13, 2016, orig. proceeding
[mand. pending]) (mem. op.), seeking the relief described
above. The court of appeals panel consisted of
Chief Justice Frost, Justice Busby, and Justice Brown.
Justice Brown authored the December 13, 2016 opinion
conditionally granting the writ.
viii

STATEMENT OF JURISDICTION
This Court has jurisdiction over the petition under Texas Government Code
section 22.002(a), which permits this Court to issue a writ of mandamus “agreeable
to the principles of law” against “a court of appeals.”
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ISSUES PRESENTED
ISSUE 1:

The court of appeals concluded that when a party’s employee is also its
testifying expert, the attorney-client privilege prohibits discovery of
edits made by that party’s counsel to the expert’s testimonial affidavit.
The Rules of Civil Procedure, however, entitle a party to discover “all
documents . . . provided to, reviewed by, or prepared by or for [the
opposing party’s testifying] expert in anticipation of [the] expert’s
testimony.” The edits to the expert’s affidavit, and the communications
made in connection with those edits, concededly fall within the textual
scope of discovery under the Rules. Did the court of appeals err?

ISSUE 2:

The court of appeals concluded that the trial court clearly abused its
discretion when it denied TWIA’s motion to “snap back,” based on a
claim of attorney-client privilege, communications and edits made by
counsel to its testifying expert’s affidavit. The documents were, without
dispute, among those provided to, reviewed by, or prepared by or for
TWIA’s testifying expert in anticipation of his testimony as an expert
under Texas Rules of Civil Procedure 192.3(e)(6) and 194.2(f)(4)(A).
Did the court of appeals err?
CITATION CONVENTIONS

Citations in the form of “RR Tab __” are to the Relator’s Record filed
contemporaneously with this petition. Citations in the form of “App. Tab __” are to
the Appendix attached hereto. All documents in the Appendix are also included in
the Relator’s Record.

x

STATEMENT OF FACTS
The underlying litigation is a dispute over the amount TWIA owes the City
for damage caused by Hurricane Ike. In response to the City’s motion for summary
judgment, TWIA proffered expert testimony in the form of an affidavit from its
employee, senior claims examiner Paul Strickland. (RR Tab 1, at 2 & Ex. A.) The
City noticed Strickland’s deposition thereafter and served a subpoena duces tecum
seeking all documents Strickland reviewed or received in preparing the affidavit that
contained his expert opinions. (RR Tab 1, Ex. C.) TWIA failed to produce
responsive items, including but not limited to email communications between
Strickland and TWIA’s counsel editing the content of Strickland’s expert affidavit.
(See RR Tab 1, Ex. D, at 18:8-21:19, 25:8-28:5.)
Citing Rules of Civil Procedure 194.2(f)(4)(A) and 192.3(e)(6), the City
moved to compel TWIA to produce the email/draft exchanges with counsel, along
with all other “documents, tangible things, reports, models, and data compilations
that have been provided to, reviewed by, or prepared by or for [Strickland] in
anticipation of [his] testimony as an expert,” or alternatively to strike Strickland’s
testimony. (RR Tab 1.) The trial court granted the motion on August 25, 2016, and
ordered TWIA to make the production within three days or Strickland’s testimony
would be barred (the “Order to Compel”). (RR Tab 13.) The trial court
simultaneously denied TWIA’s motion to “snap back” certain documents
1

(responsive to the City’s subpoena duces tecum, but as to which TWIA asserted
privilege) TWIA had purportedly inadvertently attached as Exhibit 3-A to its
response to the City’s motion to compel (the “Order Denying Snap-Back”).
(RR Tab 14.)
TWIA filed a petition for a writ of mandamus in the Fourteenth Court of
Appeals. (RR Tab 20.) The City opposed the petition. (RR Tab 21.) On
December 13, 2016, the court of appeals conditionally granted the writ, holding that
Judge Cox abused his discretion in issuing both the Order to Compel and the Order
Denying Snap-Back. (App. Tab 1.) The City now files this petition seeking to set
aside the court of appeals’ decision.

STANDARD OF REVIEW
When this Court considers a petition for a writ of mandamus against a court
of appeals, it “appl[ies] these principles”:
Our focus remains on the trial court’s order regardless of
the court of appeals’ decision on mandamus. We make an
independent inquiry whether the trial court’s order is so
arbitrary, unreasonable, or based upon so gross and
prejudicial an error of law as to establish an abuse of
discretion. . . . [We will] grant the mandamus and direct
the court of appeals to vacate its judgment if there is some
basis in reason and law for the order of the trial court.
Johnson v. Fourth Court of Appeals, 700 S.W.2d 916, 918 (Tex. 1985) (orig.
proceeding) (emphasis added). In other words, the question is whether the trial court
2

committed a “clear abuse of discretion.” Walker v. Packer, 827 S.W.2d 833, 839
(Tex. 1992) (orig. proceeding). Furthermore, this Court does not grant mandamus
relief unless it “determine[s] that the [court of appeals’] error is of such importance
to the jurisprudence of the state as to require correction.” Id. at 839 n.7.

SUMMARY OF ARGUMENT
In one fell swoop, the court of appeals has held that an attorney can
impenetrably cloak, with the attorney-client privilege, documents which the attorney
provided to and prepared for a testifying expert in anticipation of the expert’s
testimony, as long as the expert is an employee of the attorney’s client. In short,
counsel can now edit a testifying employee-expert’s testimony without disclosing
those edits to the other party or the court. That dangerous holding is directly contrary
to Rules 192.3(e)(6) and 194.2(f)(4)(A) (permitting discovery of all documents
provided to, reviewed by, or prepared by or for a testifying expert in anticipation of
expert testimony), and it ignores what this Court has recognized: An expert’s
testimony has “vast potential for influence” on the jury, and is in large part shaped
by the attorney who selected the expert. In re Christus Spohn Hosp. Kleburg,
222 S.W.3d 434, 440 (Tex. 2007) (orig. proceeding). For that reason, “the jury
should be aware of documents and tangible things provided to the expert that might
have influenced the expert’s opinion.” Id. The court of appeals decision eviscerates
3

the Rules and carries with it breathtaking potential for collusion between parties,
attorneys, and experts. It ignores the plain language of Texas’ carefully calibrated
Rules governing expert discovery. And it conflicts not only with this Court’s
decision in Christus Spohn, but with decisions of four other courts of appeals—
including one, In re Segner, 441 S.W.3d 409 (Tex. App.—Dallas 2013, orig.
proceeding [mand. denied]), upon which the court of appeals erroneously relied in
support of its decision.
Here, the Order to Compel mirrored the text of the Rules, ordering the
production of “all documents” that were “provided to, reviewed by, or prepared by
or for” TWIA’s testifying expert (who is “employed by” TWIA) “in anticipation of
the expert’s testimony,” and nothing more. TEX. R. CIV. P. 194.2(f)(4)(A); see
TEX. R. CIV. P. 192.3(e)(6). The Order Denying Snap-Back followed logically, since
the documents at issue were not privileged and undisputedly came within the scope
of the Order to Compel. Yet the court of appeals held that the trial court was not only
wrong but clearly abused its discretion in issuing the Order to Compel and the Order
Denying Snap-Back, concluding that “email exchanges and the accompanying drafts
of Strickland’s affidavit between . . . counsel and Strickland are . . . not subject to
discovery.” (App. Tab 1, at 10.) In so holding, the court of appeals claimed to “agree
with” Segner, which the court of appeals summarized—incorrectly, as discussed
further infra—as holding that “rules 192.3(e) and 194.2(f) d[o] not provide for
4

discovery of communications protected by the attorney-client privilege.” (App.
Tab 1, at 9-10.) Such a holding is not only wrong but threatens litigants’ basic due
process rights, and it demands correction by this Court.

ARGUMENT AND AUTHORITIES
I.

The Court of Appeals’ Erroneous Ruling Conflicts with Decisions of
This Court and Other Courts of Appeals.
There was no abuse of discretion in the trial court’s order requiring TWIA to

meet its obligations under the plain text of the rules. The court of appeals was wrong
to hold otherwise. Rule 192.3(e)(6) makes discoverable “all documents, tangible
things, reports, models, or data compilations that have been provided to, reviewed
by, or prepared by or for [an] expert in anticipation of a testifying expert’s
testimony.” Rule 194.2(f)(4)(A) specifically requires the disclosure of such
documents if the expert is “employed by” the responding party, as Strickland is
employed by TWIA. See TEX. R. CIV. P. 194.2(f)(4)(A).
It is undisputed that Strickland is a “testifying expert.” (See RR Tab 1, Ex. E,
at 27, 29-31.) It is also undisputed that emails, affidavit drafts, and other documents
embraced by Rules 192.3(e)(6) and 194.2(f)(4)(A) were “provided to,” “reviewed
by,” or “prepared by or for” Strickland by TWIA. They were, equally indisputably,
made “in anticipation of” his testimony. The Rules, therefore, establish that TWIA
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must produce the responsive emails, draft affidavits, and other documents it
provided to Strickland, exactly as Judge Cox ordered.
Despite the clear basis in the Rules for Judge Cox’s order, the court of appeals
conditionally granted mandamus. In so doing, the court of appeals incorrectly
answered a question noted in Christus Spohn, but not squarely resolved by its
holding: Does the attorney-client privilege trump the “mandate” of the Rules of Civil
Procedure “that all documents provided to a testifying expert are discoverable”?
222 S.W.3d at 435, 437 & n.1. In other words, may an attorney make undiscoverable
edits to an expert’s testimony as long as the expert can be characterized as the
attorney’s client? The court of appeals said yes, but the right answer (as it was in the
work-product context addressed in Christus Spohn, id. at 435-36) is no. Other courts
of appeals have already concluded as much, in direct conflict with the court of
appeals’ decision in this case. And even the single case upon which the court of
appeals purported to rely, Segner, does not support its holding.
A. The Court of Appeals’ decision conflicts with Christus Spohn.
This Court’s decision in Christus Spohn addressed the issue presented here—
whether documents made discoverable by the expert discovery rules may
nonetheless be shielded by privilege—but in the context of work product rather than
attorney-client privilege. See 222 S.W.3d at 436-37 & n.1. Christus Spohn was a
medical malpractice case in which the defendant hospital inadvertently sent records
6

of an internal investigation into the claim to its testifying expert, along with other
documents for her to review in preparation for her testimony. Id. at 436. Plaintiff’s
counsel “sought to depose [the expert], and issued a subpoena duces tecum
requesting all documents furnished to and reviewed by [her] in connection with her
consultation in the lawsuit,” which included the mistakenly produced records. Id.
When the hospital discovered that the internal investigative records had been
produced, it sought their return. Id. It asserted that the documents were protected by
the work-product privilege and had been inadvertently disclosed first to the expert
and then in response to the duces tecum, rendering them returnable under the “snapback” provision of Rule 193.3(d). Id. The trial court disagreed, holding the hospital
had waived the privilege, and refused to order return of the documents; the hospital
applied for a writ of mandamus directing it to do so. Id.
Before this Court, the parties agreed that the work-product privilege applied,
but the plaintiffs argued that the rules requiring expert disclosure trumped the
privilege and the “snap-back” rule. Id. at 437. This Court agreed. It ruled that the
documents were encompassed by the plain language of Rule 192.3(e)(6), since they
had been “provided to” the hospital’s testifying expert, even if she did not review or
rely on them. Id. at 438; see also id. at 445. And it went on to hold that “the
protections afforded attorney work product” must “yield to the interests that arise
once privileged material is disclosed to the testifying expert.” Id. at 442.
7

Such interests are based on the “unique place in our adversarial system of
justice” occupied by expert witnesses. Id. at 440. Because a testifying expert “is
generally held out to be, and is seen by the jury as, an objective authority figure more
knowledgeable and credible than the typical lay witness,” juries may be “prone to
rely on experts to tell them how to decide complex issues without independently
analyzing underlying factors.” Id. Additionally, “experts are generally unfettered by
firsthand-knowledge requirements that constrain the ordinary witness.” Id. Because
of the power that expert witnesses and (by extension) the lawyers who select them
wield, it is critical that the jury “be aware of documents and tangible things provided
to the expert that might have influenced the expert’s opinion.” Id.
Based on those interests and the plain text of the discovery rules, the Court
denied mandamus: “[O]nce privileged documents are disclosed to a testifying
expert, and the party who designated that expert continues to rely upon that
designation for trial, the documents may not be retrieved even if they were
inadvertently produced.” Id. at 440-41.
The logic of Christus Spohn, and its weighing of competing interests,
demonstrates the court of appeals’ error in this case. Christus Spohn held that the
Rules mean what they say—that “all documents” means “all documents,”
irrespective of privilege. See id. at 438. The Rules make no distinction between the
attorney-client and work-product privileges. The interests protected by the expert
8

discovery rules are the same whether the attorney-client privilege or the workproduct privilege is invoked to circumvent them. And there is no basis to conclude
that the policies underlying the attorney-client privilege are any weightier than those
underlying the work-product privilege such that the outcome should be different
because a different privilege is asserted.
Moreover, in this case, the argument for producing the documents is stronger
than it was in Christus Spohn. TWIA intentionally disclosed the documents at issue
to its testifying expert Strickland for the purpose of editing his affidavit. Strickland
received and reviewed the documents, including emails directly to and from him
relating to changes by TWIA’s counsel to the affidavit constituting his expert
testimony on summary judgment. His status as an employee of TWIA, rather than
an outside expert as in Christus Spohn, as discussed above, does not alter the
analysis; the plain language of the Rules requires disclosure of information provided
to a testifying expert who is also an “employe[e],” irrespective of whether that
information might otherwise be subject to some privilege. TEX. R. CIV. P.
194.2(f)(4)(A).
Finally, in conducting its analysis, Christus Spohn relied on the
“overwhelming weight of federal authority” interpreting the expert-disclosure rules
“to favor full disclosure, requiring the protections afforded attorney work product to
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yield to the interests that arise once privileged material is disclosed to the testifying
expert.” Id. at 442 & n.4 (citing cases).
The same “overwhelming” federal consensus exists on the issue presented
here, involving the attorney-client rather than the work-product privilege. Language
from one federal decision summarizes the basic position:
[B]y offering Mr. Rosen as an expert on the valuation
issue, the Official Committee has waived much of the
protection it could have received in the materials received
by Mr. Rosen because he is a testifying expert. The plain
meaning of Rule 26(a)(2)(B)[2] demands this result and
trumps the protections afforded by the attorney-client
privilege and the work product doctrine.
In re Tri State Outdoor Media Group, Inc., 283 B.R. 358, 365 (Bankr. M.D. Ga.
2002). Other decisions hold the same. See, e.g., Reg’l Airport Auth. of Louisville v.
LFG, LLC, 460 F.3d 697, 715 (6th Cir. 2006) (“We agree with the district court and
the majority view that Rule 26 now requires disclosure of all information provided
to testifying experts.”); In re Pioneer Hi-Bred Int’l, Inc., 238 F.3d 1370, 1375-76
(Fed. Cir. 2001) (same); see also Noble v. City of Norwalk, No. CV094016996S,
2012 WL 3870634, at *2-*5 (Conn. Super. Ct. Aug. 3, 2012) (surveying federal
authorities).

2

Federal Rule of Civil Procedure 26(a)(2)(B), as significantly amended in 1993, is the federal
analog to Texas Rule of Civil Procedure 192.3(e)(6). See Christus Spohn, 222 S.W.3d at 441-42.
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The principle espoused in these persuasive authorities urges a waiver finding
here. The best example is Noble, in which the defendant City of Norwalk designated
its employee, a tax assessor, as an expert witness on a property valuation issue.
2012 WL 3870634, at *1. The plaintiff sought discovery under applicable
Connecticut rules of all communications between the expert and Norwalk’s City
Attorney which were “created” or “obtained” by the expert “in connection with his
or her opinions in the case.” Id. at *2. Norwalk resisted on attorney-client privilege
grounds. Id.
Since no Connecticut case addressed the apparent “clash” between the
attorney-client privilege and the “adversary’s right . . . to discover and use in cross
examination the basis of a disclosed expert’s opinion[s],” the Connecticut Superior
Court—like this Court in Christus Spohn—turned to a survey of federal case law.
Id. at *3. The court concluded that “the federal courts . . . have generally resolved
the conflicting doctrines [by] coming down on the side of disclosure by implied
waiver of the privilege.” Id. (citing cases.) Accordingly, the court ordered Norwalk
to produce the emails between the City Attorney and the employee-expert. See id. at
*5. This case should be resolved the same way.
B. Segner does not support the Court of Appeals’ decision.
The court of appeals’ reliance on Segner, the only case it relied upon in
evaluating the Order to Compel, is misplaced. Segner (like Christus Spohn and the
11

other appellate cases discussed infra) supports the Order to Compel. In Segner, the
plaintiff’s testifying expert (who was not an employee, but who was an agent of the
plaintiff and a client of plaintiff’s counsel for purposes of the attorney-client
privilege, 441 S.W.3d at 412) produced, without complaint, “his expert work file of
more than 1,800 pages, including everything that was provided to, reviewed by,
prepared by, or prepared for [him] in anticipation of his expert testimony.” Id. at 410
(internal quotation marks omitted). The requesting party, not satisfied with that
production, “moved to compel a much broader production in a deposition subpoena,
including requests such as ‘[a]ll documents relating to discussions between you and
Plaintiff and/or its counsel relating to the Lawsuit,’ and ‘[a]ll documents relating to
any claim, liability, cause of action, or defense Plaintiff is asserting against
Defendant in this Lawsuit.’” Id. at 410-11 (alterations in original).
The trial court granted a motion to compel responses to those requests in
Segner, id. at 410—that is, to compel the production of documents outside the scope
of the expert discovery rules, not (as in this case) to compel only documents within
their scope. In that context, Segner held that the testifying-expert designation entitled
the requesting party to “obtain the discovery permitted by Rule 192.3(e) [and]
194.2(f),” but that “[t]hese rules do not extend to [the expert’s] communications
protected by the attorney-client privilege” which the trial court had ordered the
expert to produce. Id. at 413.
12

Thus, Segner turns upon—and the court of appeals missed—the distinction
between attorney-client communications that fall within the textual scope of the
discovery rules (and therefore must be produced) and those that do not. 3 What must
be produced, under Judge Cox’s order, the Rules, and the case law, is all documents
“provided to, reviewed by, or prepared by or for” Strickland in anticipation of his
testimony. TEX. R. CIV. P. 192.3(e)(6), 194.2(f)(4)(A). The waiver of the attorneyclient privilege is limited to matters falling within the language of the Rules, and it
is this distinction that drives courts to hold that the discovery mandated under the
Rules must be provided, even as the attorney-client privilege is not waived as to
other matters. Such holdings are entirely consistent with the Order to Compel, and

3

Even the prevailing party in Segner shared this interpretation of the case, as revealed in its brief
opposing the losing party’s effort to overturn Segner in this Court:
The court of appeals’ decision [in Segner] is hardly remarkable and
correctly recognized that [the testifying expert] produced everything
required by the Rules, that is, every communication he had with his
lawyers in anticipation of his testimony. The court properly refused
to expand expert discovery under Rule 192.3(e), which would
unjustly penalize clients who testify as experts.
(App. Tab 4, at 2 (emphasis added).) In a footnote, the same party observed:
Because [the testifying expert] had produced over 1,800 documents
as required by the Rules, the court [in Segner] was not confronted
with whether the rules of privilege trump the rules of expert
discovery. The court of appeals merely recognized that the rules
work together and that the expert discovery rules do not extend to
all of a party’s privileged communications.
(App. Tab 4, at 2 n.1 (emphasis added).)
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they contravene the court of appeals’ conclusion that Judge Cox clearly abused his
discretion in issuing it.
C. The Court of Appeals’ decision conflicts with holdings and statements
of other Texas courts of appeals.
In addition to conflicting with Christus Spohn and Segner, the court of
appeals’ decision is in conflict with the holdings and statements of other courts of
appeals on this issue. The earliest such case is Aetna Casualty & Surety Co. v.
Blackmon, 810 S.W.2d 438 (Tex. App.—Corpus Christi 1991, orig. proceeding), in
which Aetna, defendant in the underlying lawsuit, designated an employee as a
testifying expert. Id. at 439. Plaintiffs sought discovery of all documents the expert
possessed “which in any way related to the matters made the basis of” the underlying
lawsuit. Id. Aetna objected on grounds of attorney-client and work-product
privilege; the trial court ordered the production, and Aetna sought a writ of
mandamus to have the order vacated. Id. The appeals court held that it was “beyond
question that the designation of [the employee] as an expert witness on Aetna’s
claims handling procedure waived any privilege that Aetna might assert to the
specific matters that [he] relied on[4] as the basis for his testimony.” Id. at 440.

4

In using the phrase “relied on,” Aetna construed old Rules 166b(2)(e)(1) and (2) of the Rules of
Civil Procedure, which were replaced in 1999 by new Rule 192.3(e). See Christus Spohn,
222 S.W.3d at 438. The text of the old Rule 166b(2)(e)(2) required disclosure only of documents
which “[were], in fact, relied on by the expert as the basis for his or her testimony.” Christus
Spohn, 222 S.W.3d at 438 (citing Aetna, 810 S.W.2d at 440, and D.N.S. v. Schattman, 937 S.W.2d
151, 156 (Tex. App.—Fort Worth 1997, orig. proceeding)). The new Rule 192.3(e)(6) is otherwise
substantially similar to the old one, and the holding of Aetna is still valid, with the caveat that

14

Following Aetna, other courts of appeals agreed that information is
discoverable if within the scope of the expert discovery rules, even when that
information would otherwise be privileged as an attorney-client communication. The
Fort Worth Court of Appeals so held in 1997: “We . . . agree [with Aetna] that if a
party-expert relies on[5] a privileged document as the basis for that expert’s
testimony, the privilege is waived.” D.N.S. v. Schattman, 937 S.W.2d 151, 156-57
(Tex. App.—Fort Worth 1997, orig. proceeding) (citing Aetna, 810 S.W.2d at 440).
San Antonio followed suit a few years later, holding that Rule 192.3(e)(6)
“should . . . guide[]” a trial court’s analysis and ruling of a request for documents
“provided to, reviewed by, or prepared by or for” an employee-expert in anticipation
of his expert testimony.” In re State Farm Mut. Auto Ins. Co., 100 S.W.3d 338, 343
(Tex. App.—San Antonio 2002, orig. proceeding). In that case, the court granted a
conditional writ of mandamus at the request of a party ordered to produce documents
not because the privilege trumped the plain text of the rule, but because the evidence
showed that the documents sought by the requesting party “were not provided to,

references to documents “relied on” by the testifying expert in Aetna should be understood to be
replaced with references to documents “provided to, reviewed by, or prepared by or for” the expert.
See In re State Farm Mut. Auto Ins. Co., 100 S.W.3d 338, 342 n.2 (Tex. App.—San Antonio 2002,
orig. proceeding); Christus Spohn, 222 S.W.3d at 438.
5

Like Aetna, D.N.S. addressed the prior Rule 166b(2)(e)(2), requiring only disclosure of
documents relied on by the expert, rather than the new Rule 192.3(e)(6), which expands disclosure
requirements to documents provided to, reviewed by, or prepared by or for the expert. See Christus
Spohn, 222 S.W.3d at 438.
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reviewed by, or prepared by or for [the employee-expert] in anticipation of [his]
testimony,” and accordingly were not within the scope of the rule. Id. (internal
quotation marks omitted).
The court of appeals did not reckon with, or even cite, Aetna, D.N.S., or State
Farm in its opinion. It relied exclusively on its misreading of Segner. In so doing it
staked out a position, shared by no other court, that counsel can edit the opinions of
a testifying expert who is also a party or its employee without fear of discovery. This
Court must correct that error.
II.

The Trial Court Correctly Applied the Rules in Denying TWIA’s
Motion for “Snap-Back” Relief.
For the reasons given above, the Order to Compel is entirely in accord with

the Rules and governing case law; therefore, the trial court correctly issued the Order
Denying Snap-Back as well. There is no dispute that the specific documents TWIA
wants to “snap back” are a subset of the documents which must be produced under
the Order to Compel. (See, e.g., RR Tab 20, at 5 (acknowledging that the Order to
Compel “ordered the production of documents for which snapback was sought”).)
TWIA’s claim that the disclosure of the documents was inadvertent is irrelevant; the
expert discovery Rules “prevail over Rule 193.3(d)’s snap-back provision so long as
the expert intends to testify despite the inadvertent document production.” Christus
Spohn, 222 S.W.3d at 440. Because the Order to Compel properly found that the
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documents provided to Strickland are not privileged, the Order Denying Snap-Back
is also proper.
III.

The City Lacks an Adequate Appellate Remedy.

“[A] denial of discovery going to the heart of a party’s case may render an
appellate remedy inadequate.” Walker, 827 S.W.2d at 843. Furthermore, where “the
missing discovery cannot be made part of the appellate record . . . and the reviewing
court is unable to evaluate the effect of the trial court’s error on the record before
it,” there is no adequate remedy by appeal. Id. at 843-44. Here, the court of appeals’
ruling denies the City access to critically important discovery concerning the basis
for Strickland’s expert testimony. See Christus Spohn, 222 S.W.3d at 440-41.
Furthermore, none of the documents at issue are part of the trial court record. (See
App. Tab 5.) A post-trial appeal could not remedy the prejudice to the City caused
by the court of appeals’ erroneous ruling.
IV.

Conclusion

“[T]he expert witness paints a powerful image on the litigation canvas.”
Christus Spohn, 222 S.W.3d at 440. The court of appeals’ decision in this case
permits the hiring attorney to hold the expert’s brush without anyone else’s
knowledge—judge, jury, or opposing party. That decision was wrong, and it creates
a safe harbor for attorneys to cloak their communications to their experts without
fear of discovery. It is “beyond question,” Aetna, 810 S.W.2d at 440, that the
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designation of Strickland as an expert witness for TWIA waived any privilege TWIA
might assert as to those documents “provided to, reviewed by, or prepared by or for”
Strickland in anticipation of his expert testimony. Id.; see Christus Spohn,
222 S.W.3d at 438; TEX. R. CIV. P. 192.3(e)(6), 194.2(f)(4)(A). Strickland’s
employment status does not change the analysis because Rule 194.2(f)(4)(A)
specifically addresses testifying experts “employed by” the responding party. The
documents are discoverable under Rule 192.3(e)(6), and TWIA must produce them
under Rule 194.2(f)(4)(A). Judge Cox was correct to so order. And, because the
documents TWIA sought to recover via the “snap-back” rule are not privileged and
are responsive under the Rules, Judge Cox correctly denied TWIA’s “snap-back”
motion. The court of appeals erred when it held Judge Cox clearly abused his
discretion in issuing the Order to Compel and the Order Denying Snap-Back, and
this Court should issue a writ of mandamus requiring the court of appeals to vacate
its opinion.
PRAYER
For the above reasons, the City of Dickinson prays that the Court grant its
petition for a writ of mandamus compelling the Fourteenth Court of Appeals to
vacate its December 13, 2016 opinion in cause number 14-16-00677-CV, and such
other and further relief to which it is entitled.
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In The

Fourteenth Court of Appeals
NO. 14-16-00677-CV

IN RE TEXAS WINDSTORM INSURANCE ASSOCIATION, Relator
ORIGINAL PROCEEDING
WRIT OF MANDAMUS
122nd District Court
Galveston County, Texas
Trial Court Cause No. 12-CV-2013

MEMORANDUM OPINION
On August 30, 2016, relator Texas Windstorm Insurance Association filed a
petition for writ of mandamus in this court. See Tex. Gov’t Code Ann. § 22.221
(West 2004); see also Tex. R. App. P. 52. In the petition, Texas Windstorm asks
this court to compel the Honorable Lonnie Cox, presiding judge of the 122nd

APP. TAB 1
(Tab 22 of Record)

District Court of Galveston County, to set aside his (1) August 25, 2016 order
granting the motion to compel production, or alternatively, motion to exclude the
testimony of Paul Strickland, filed by the City of Dickinson; and (2) August 25,
2016 order denying Texas Windstorm’s motion to withdraw Exhibit 3-A to its
response to the motion to compel. We conditionally grant the petition.
BACKGROUND
Texas Windstorm issued a commercial windstorm policy to the City of
Dickinson. The parties dispute the amount Texas Windstorm owed the City under
the policy for property damage caused by high winds during Hurricane Ike. The
City sued Texas Windstorm for breach of contract, fraud, violations of the Texas
Insurance Code, and breach of the duty of good faith and fair dealing, and
requested a declaratory judgment regarding certain items under Chapter 541 of the
Insurance Code.
The City filed a traditional motion for summary judgment on causation.
Texas Windstorm filed a response, which included an affidavit of its corporate
representative, Paul Strickland, who also opined as a non-retained expert. During
Strickland’s deposition, the City learned that Strickland’s affidavit had been
revised in a series of emails between Strickland and Texas Windstorm’s counsel.
The City filed a motion to compel all communications between Strickland and
Texas Windstorm’s counsel, or in the alternative, a motion to exclude Strickland as
an expert.
A series of clerical errors and miscommunications occurred when Texas
Windstorm prepared its response to the motion to compel. As a result of those
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errors and miscommunications, fifty-five pages of documents, which Texas
Windstorm claimed were protected under the attorney-client and attorney work
product privileges and intended to be tendered physically to the court in camera in
a sealed envelope, were inadvertently e-filed as Exhibit 3-A to Texas Windstorm’s
response to the motion to compel.
Between the evening of August 8, 2016, when Exhibit 3-A was e-filed, and a
hearing on the motion to compel set for August 9, 2016, Texas Windstorm’s
counsel discovered the filing error. Texas Windstorm’s counsel sent an email to
the City’s counsel, requesting an agreement on an emergency motion to withdraw
the documents in Exhibit 3-A (“snap-back” motion).

The City’s counsel

responded, “Opposed.” Texas Windstorm also sent a letter to the City’s counsel,
invoking the snap-back provision of the Rule 193.3(d) of the Texas Rules of Civil
Procedure and requesting that the City delete or destroy all copies of the
documents in Exhibit 3-A. Texas Windstorm also filed an emergency snap-back
motion.
The trial court heard the motion to compel and the snap-back motion at the
August 9, 2016 hearing. Texas Windstorm presented the inadvertently disclosed
documents under seal for in camera review. The trial court did not rule on the
parties’ respective motions at that time.
On August 10, 2016, Texas Windstorm’s counsel emailed the City’s
counsel, asking him to agree to a motion to seal the record and not to disseminate
the documents pending a final resolution of the privilege issue. The City’s counsel
agreed, and Texas Windstorm filed the motion to seal. On August 11, 2016, the
3

trial court signed an order, directing the Galveston County District Clerk to place
any copies of Exhibit 3-A under seal, and the City not to disseminate Exhibit 3-A
until final resolution of Texas Windstorm’s motion to withdraw Exhibit 3-A.
The trial court held another hearing on August 25, 2016. The trial court
denied Texas Windstorm’s motion to withdraw Exhibit 3-A, and granted the City’s
motion to compel, ordering Texas Windstorm to produce the items provided to,
reviewed by, or prepared by or for Strickland in anticipation of his testimony as an
expert, “including all e-mails and drafts he exchanged with TWIA’s counsel to
prepare his Affidavit.”
The trial court also granted the motion to seal the record as to the emails and
the drafts of the affidavit in Exhibit 3-A and prevent their dissemination for ten
days unless Texas Windstorm filed a petition for writ of mandamus in ten days, in
which case the order would continue in effect.
When Texas Windstorm did not produce the documents, the City’s counsel,
on August 30, 2016, wrote Texas Windstorm’s counsel asking that he advise of the
status of the production no later than the close of the day, or the City would move
forward for sanctions. Texas Windstorm filed its petition for writ of mandamus in
this court the same day.
STANDARD OF REVIEW
To be entitled to mandamus relief, a relator must demonstrate (1) the trial
court clearly abused its discretion; and (2) the relator has no adequate remedy by
appeal. In re Reece, 341 S.W.3d 360, 364 (Tex. 2011) (orig. proceeding). A trial
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court abuses its discretion if it reaches a decision so arbitrary and unreasonable as
to amount to a clear and prejudicial error of law or if it clearly fails to analyze the
law correctly or apply the law correctly to the facts. In re Cerberus Capital Mgmt.
L.P., 164 S.W.3d 379, 382 (Tex. 2005) (orig. proceeding) (per curiam). The scope
of discovery is within the discretion of the trial court. In re Mem’l Hermann Hosp.
Sys., 464 S.W.3d 686, 698 (Tex. 2015) (orig. proceeding). Appeal is not an
adequate remedy when the trial court has erroneously ordered the production of
privileged documents. In re Christus Santa Rosa Health Sys., 492 S.W.3d 276,
279 (Tex. 2016) (orig. proceeding).
ANALYSIS
I.

Abuse of Discretion
A.

The City’s Motion to Compel

In its petition, Texas Windstorm asserts that the attorney-client privilege and
the attorney work product privilege protect the emails and drafts of Strickland’s
affidavit from discovery.

The City contends that neither the attorney-client

privilege nor the work-product privilege applies to testifying experts, even if the
expert is an employee of the client.
The City sought to compel all communications between Strickland and
Texas Windstorm’s counsel pursuant to Rules 194.2(f)(4) and 192.3(e)(6) of the
Texas Rules of Civil Procedure. Rule 192.3(e)(6) provides that a party may obtain
the following items, which have been provided to, reviewed by, or prepared by or
for an expert in anticipation of testifying:
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(e) Testifying and Consulting Experts.
The identity, mental
impressions, and opinions of a consulting expert whose mental
impressions and opinions have not been reviewed by a testifying
expert are not discoverable. A party may discover the following
information regarding a testifying expert or regarding a consulting
expert whose mental impressions or opinions have been reviewed by a
testifying expert:
*

*

*

(6) all documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or prepared by
or for the expert in anticipation of a testifying expert’s testimony[.]
Tex. R. Civ. P. 192.3(e)(6).

“[I]nformation discoverable under rule 192.3

concerning experts, trial witnesses, witness statements, and contentions” are not
work product protected from discovery. Tex. R. Civ. P. 192.5(c)(1); see also In re
Christus Spohn Hosp. Kleberg, 222 S.W.3d 434, 445 (Tex. 2007) (orig.
proceeding) (holding that the work-product privilege did not protect documents
provided to the relator’s testifying expert from discovery pursuant to rule
192.3(e)(6)).
Rule 194.2(f)(4) provides that a party may request disclosure of any or all of
the following “for any testifying expert,” including an expert who is also an
employee of the client:
(4) if the expert is retained by, employed by, or otherwise subject to
the control of the responding party:
(A) All documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or prepared by
or for the expert in anticipation of the expert’s testimony[.]
6

Tex. R. Civ. P. 194.2(f)(4).

The work-product privilege is not applicable to

requests for disclosure pursuant to rule 194.2(f)(4). See Tex. R. Civ. P. 194 cmt. 1
(providing that a party may assert any applicable privileges to written discovery
except for the work-product privilege). Thus, Texas Windstorm’s assertion of
attorney work-product privilege does not protect the emails and drafts from
discovery pursuant to rules 194.2(f)(4) and 192.3(e)(6).
However, even though the work-product privilege does not protect
documents and other items from disclosure, the attorney-client privilege generally
protects attorney-client communications from discovery.

See Tex. R. Civ. P.

193.3(c) (exempting attorney-client communications from discovery).

The

attorney-client privilege is “the oldest of the privileges for confidential
communications known to the common law.” In re XL Specialty Ins. Co., 373
S.W.3d 46, 49 (Tex. 2012) (orig. proceeding) (internal quotations and citations
omitted). The privilege ensures “the free flow of information between an attorney
and client, ultimately serving the broader societal interest of effective
administration of justice.” Ford Motor Co. v. Leggat, 904 S.W.2d 643, 647 (Tex.
1995) (orig. proceeding).
The attorney-client privilege protects from disclosure confidential
communications between the client or the “client’s representative” and counsel
made for the purpose of facilitating the rendition of legal services to the client.
Tex. R. Evid. 503(b)(1)(A); see also In re Hicks, 252 S.W.3d 790, 794 (Tex.
App.—[14th Dist.] 2008, orig. proceeding [mand. denied]) (“The [attorney-client]
privilege covers not only direct communications between lawyer and client but
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also communications involving the client’s representatives and the lawyer’s
representatives so long as they were made for the purpose of facilitating legal
services to the client.”). Rule 503(a)(2) defines “client representative” as “a person
having authority to obtain professional legal services, or to act on advice thereby
rendered, on behalf of the client,” or “any other person who, for the purpose of
effectuating legal representation for the client, makes or receives a confidential
communication while acting in the scope of employment for the client.” Tex. R.
Evid. 503(a)(2)(A), (B).
Texas Windstorm attached the affidavit of its attorney, James R. Old, Jr., to
its response to the motion to compel in support of its attorney-client privilege. See
Christus Santa Rosa Health Sys., 492 S.W.3d at 279 (stating that the party
asserting the privilege must present testimony or evidence that establishes the
existence of the privilege).

Old testified that Texas Windstorm designated

Strickland as its corporate representative, who “serves as [Texas Windstorm’s]
liaison with defense counsel in this lawsuit.”

This evidence is sufficient to

establish that Strickland is a client representative under rule 503. See Tex. R. Evid.
503(a)(2).
Old further testified that the communications concerning Strickland’s
affidavit were made in “the course and rendition of legal services, including
advising” Texas Windstorm regarding its response the City’s motion for summary
judgment. See Tex. R. Evid. 503(b)(1)(A); see also Pittsburgh Corning Corp. v.
Caldwell, 861 S.W.2d 423, 424 (Tex. App.—Houston [14th Dist.] 1993, orig.
proceeding) (holding that the relator established the attorney-client privilege
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through the uncontroverted affidavit of the relator’s counsel). Moreover, an in
camera review of the emails and the drafts of the affidavit in Exhibit 3-A reflects
that they are attorney-client communications. Therefore, we conclude that Texas
Windstorm met its burden to establish that the emails in Exhibit 3-A are attorneyclient communications.

See Mem’l Hermann Hosp. Sys., 464 S.W.3d at 698

(stating that the party seeking to avoid discovery has the burden to establish the
existence of the privilege).
The City does not dispute that the email exchanges and drafts of Strickland’s
affidavit in Exhibit 3-A are attorney-client communications. The City, however,
contends that the attorney-client privilege does not protect those communications
pursuant to rules 194.2(f)(4) and 192.3(e)(6) because Strickland is a testifying
expert.
Rules 192.3(e)(6) and 194.2(f)(4) contain identical language allowing for
discovery or disclosure of “all documents, tangible things, reports, models, or data
compilations that have been provided to, reviewed by, or prepared by or for the
expert in anticipation of a testifying expert’s testimony.” See Tex. R. Civ. P.
192.3(e)(6), 194.2(f)(4).

Nothing in rule 192 or its comments address the

applicability of privileges. Given the identical language found in rules 192.3(e)(6)
and 194.2(f)(4), it would be inconsistent to allow a party to claim the attorneyclient privilege under rule 194.2(f)(4) but not under 192.3(e)(6).
The Dallas Court of Appeals addressed the assertion of the attorneyprivilege in response to a request for the disclosure of documents provided to the
expert, who was also a “client representative.” See In re Segner, 441 S.W.3d 409
9

(Tex. App.—Dallas 2013, orig. proceeding [mand. denied]). After observing that
the current rules protect attorney-client communications from discovery and that
courts have a duty to balance the interest of discovery of relevant evidence against
the interest of “‘full and frank communications between attorneys and their
clients,’” the Segner court specifically held that rules 192.3(e) and 194.2(f) did not
provide for discovery of communications protected by the attorney-client privilege.
Id. at 413 (quoting XL Specialty Ins. Co., 373 S.W.3d at 56).
We agree with Segner, and conclude that the email exchanges and the
accompanying drafts of Strickland’s affidavit between Texas Windstorm’s counsel
and Strickland are protected by the attorney-client privilege and are not subject to
discovery. Our analysis, however, does not end here because Texas Windstorm
produced the drafts. Whether the trial court abused its discretion by granting the
City’s motion to compel depends on whether the trial court abused its discretion by
denying Texas Windstorm’s snap-back motion.
B.

Texas Windstorm’s Snap-Back Motion

Texas Windstorm contends that the trial court also abused its discretion by
denying its snap-back motion because it complied with procedures of the snapback provision found in rule 193.3(d). See Tex. R. Civ. P. 193.3(d). The purpose
of the snap-back rule is to protect the inadvertent disclosure of privileged material
to reduce the cost and risk involved in document production. Christus Spohn
Hosp. Kleberg, 222 S.W.3d at 438–39 (citing Tex. R. Civ. P. 193 cmt. 4). “The
snap-back provision has typically been applied when a party inadvertently
produces privileged documents to an opposing party.” Id. at 439. Rule 193.3(d)
10

provides the following procedure for requesting the return of documents
inadvertently produced:
(d) Privilege Not Waived by Production. A party who produces
material or information without intending to waive a claim of
privilege does not waive that claim under these rules or the Rules of
Evidence if—within ten days or a shorter time ordered by the court,
after the producing party actually discovers that such production was
made—the producing party amends the response, identifying the
material or information produced and stating the privilege asserted. If
the producing party thus amends the response to assert a privilege, the
requesting party must promptly return the specified material or
information and any copies pending any ruling by the court denying
the privilege.
Tex. R. Civ. P. 193.3(d). “The rule is focused on the intent to waive the privilege,
not the intent to produce the material or information.” Christus Spohn Hosp.
Kleberg, 222 S.W.3d at 439.
Texas Windstorm’s counsel emailed the City’s counsel the day following the
disclosure, asking the City to destroy Exhibit 3-A without review or inspection,
and advising the City that it was filing a snap-back motion. The City opposed the
snap-back motion. That same day, Texas Windstorm also sent a letter to the City’s
counsel and filed a motion to withdraw Exhibit 3-A and to amend its response to
the City’s motion to compel.
Texas Windstorm timely amended its response and asserted the attorneyclient privilege within the ten-day period in rule 193.3(d). See Tex. R. Civ. P.
193.3(d); cf. In re Samson Lone Star, LLC, No. 06-10-00050-CV, 2010 WL
3008670, at *3 (Tex. App.—Texarkana Aug. 3, 2010, orig. proceeding) (mem. op.)
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(holding that the trial court acted within its discretion by denying untimely filed
snap-back motion). At that point, the City was required to return the fifty-five
pages in Exhibit 3-A to Texas Windstorm, pending a ruling by the court denying
the privilege, but the City did not do so. See Tex. R. Civ. P. 193.3(d).
In support of its snap-back motion, Texas Windstorm submitted the affidavit
of its counsel, James. R. Old, Jr., explaining the circumstances surrounding the
inadvertent production of the documents in Exhibit 3-A to the City. Old stated that
the in camera exhibit was not to be filed with Texas Windstorm’s response to the
motion to compel. Old directed his staff to assemble the exhibits for filing with the
response to the motion to compel and to set up an exhibit of the email
correspondence at issue to be included as part of an in camera tender to the trial
court. According to Old, he was not aware that the in camera documents had been
included with the exhibits to be e-filed.
Windstorm also submitted the affidavits of Old’s legal assistant and legal
secretary, explaining their roles in the disclosure and that the disclosure was a
mistake. In light of the immediate actions taken by Texas Windstorm after it
discovered the inadvertent production of Exhibit 3-A and the explanations
provided in the affidavits, and in the absence of any contrary evidence, Texas
Windstorm did not intend to waive its attorney-client privilege.
Texas Windstorm’s counsel complied with the procedures found in rule
193.3(d).

Therefore, the trial court abused its discretion by denying Texas

Windstorm’s snap-back motion.

See In re Certain Underwriters at Lloyd’s

London, 294 S.W.3d 891, 907 (Tex. App.—Beaumont 2009, orig. proceeding
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[mand. denied]) (holding trial court abused its discretion by denying snap-back
motion because the documents were privileged, relator properly requested their
return, and the request was timely).
As addressed above, the emails and accompanying drafts of Strickland’s
affidavit between Texas Windstorm’s counsel and Strickland in Exhibit 3-A are
protected by the attorney-client privilege and are not subject to disclosure.
Therefore, the trial court also abused its discretion by granting the City’s motion to
compel.
Because the trial court abused its discretion by granting the City’s motion to
compel and by denying Texas Windstorm’s snap-back motion, we must determine
whether Texas Windstorm has an adequate remedy by appeal.
II.

No Adequate Remedy by Appeal
The trial court abused its discretion by ordering Texas Windstorm to

produce documents protected from disclosure by the attorney-client privilege. This
discovery error cannot be cured on appeal. Therefore, Texas Windstorm does not
have an adequate remedy by appeal. See Christus Santa Rosa Health Sys., 492
S.W.3d at 279 (stating that a party claiming a privilege does not have an adequate
remedy by appeal when the trial court erroneously orders the production of
privileged documents).
CONCLUSION
We hold that (1) the trial court abused its discretion by ordering Texas
Windstorm to produce the email exchanges and drafts of Strickland’s affidavit
13

between Texas Windstorm’s counsel and Strickland and by denying Texas
Windstorm’s snap-back motion; and (2) Texas Windstorm does not have an
adequate remedy by appeal.

Accordingly, we conditionally grant Texas

Windstorm’s petition for mandamus relief, and direct the trial court to set aside its
(1) August 25, 2016 order granting the City’s motion to compel production, or
alternatively, motion to exclude the testimony of Paul Strickland; and (2) August
25, 2016 order denying Texas Windstorm’s motion to withdraw Exhibit 3-A, and
grant the motion to withdraw Exhibit 3-A. See In re Living Ctrs. of Tex., Inc., 175
S.W.3d 253, 256 (Tex. 2005) (orig. proceeding) (stating that mandamus is
appropriate to protect confidential documents from discovery). The writ will issue
only if the trial court does not act in conformity with this opinion. We further lift
our stay entered on September 9, 2016.

/s/

Marc W. Brown
Justice

Panel consists of Chief Justice Frost and Justices Busby and Brown.
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Vernon's Texas Rules Annotated
Texas Rules of Civil Procedure
Part II. Rules of Practice in District and County Courts
Section 9. Evidence and Discovery (Refs & Annos)
B. Discovery
Rule 192. Permissible Discovery: Forms and Scope; Work Product; Protective Orders; Definitions
(Refs & Annos)
TX Rules of Civil Procedure, Rule 192.3
192.3. Scope of Discovery
Currentness
(a) Generally. In general, a party may obtain discovery regarding any matter that is not privileged and is relevant to the
subject matter of the pending action, whether it relates to the claim or defense of the party seeking discovery or the claim
or defense of any other party. It is not a ground for objection that the information sought will be inadmissible at trial if
the information sought appears reasonably calculated to lead to the discovery of admissible evidence.
(b) Documents and Tangible Things. A party may obtain discovery of the existence, description, nature, custody,
condition, location, and contents of documents and tangible things (including papers, books, accounts, drawings, graphs,
charts, photographs, electronic or videotape recordings, data, and data compilations) that constitute or contain matters
relevant to the subject matter of the action. A person is required to produce a document or tangible thing that is within
the person's possession, custody, or control.
(c) Persons with Knowledge of Relevant Facts. A party may obtain discovery of the name, address, and telephone number
of persons having knowledge of relevant facts, and a brief statement of each identified person's connection with the case.
A person has knowledge of relevant facts when that person has or may have knowledge of any discoverable matter. The
person need not have admissible information or personal knowledge of the facts. An expert is “a person with knowledge
of relevant facts” only if that knowledge was obtained first-hand or if it was not obtained in preparation for trial or in
anticipation of litigation.
(d) Trial Witnesses. A party may obtain discovery of the name, address, and telephone number of any person who is
expected to be called to testify at trial. This paragraph does not apply to rebuttal or impeaching witnesses the necessity
of whose testimony cannot reasonably be anticipated before trial.
(e) Testifying and Consulting Experts. The identity, mental impressions, and opinions of a consulting expert whose mental
impressions and opinions have not been reviewed by a testifying expert are not discoverable. A party may discover
the following information regarding a testifying expert or regarding a consulting expert whose mental impressions or
opinions have been reviewed by a testifying expert:
(1) the expert's name, address, and telephone number;
(2) the subject matter on which a testifying expert will testify;
(3) the facts known by the expert that relate to or form the basis of the expert's mental impressions and opinions
formed or made in connection with the case in which the discovery is sought, regardless of when and how the factual
information was acquired;
APP. TAB 2

(Tab 23 of Record)
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(4) the expert's mental impressions and opinions formed or made in connection with the case in which discovery is
sought, and any methods used to derive them;
(5) any bias of the witness;
(6) all documents, tangible things, reports, models, or data compilations that have been provided to, reviewed by, or
prepared by or for the expert in anticipation of a testifying expert's testimony;
(7) the expert's current resume and bibliography.
(f) Indemnity and Insuring Agreements. Except as otherwise provided by law, a party may obtain discovery of the existence
and contents of any indemnity or insurance agreement under which any person may be liable to satisfy part or all of a
judgment rendered in the action or to indemnify or reimburse for payments made to satisfy the judgment. Information
concerning the indemnity or insurance agreement is not by reason of disclosure admissible in evidence at trial.
(g) Settlement Agreements. A party may obtain discovery of the existence and contents of any relevant portions of
a settlement agreement. Information concerning a settlement agreement is not by reason of disclosure admissible in
evidence at trial.
(h) Statements of Persons with Knowledge of Relevant Facts. A party may obtain discovery of the statement of any
person with knowledge of relevant facts--a “witness statement”--regardless of when the statement was made. A witness
statement is (1) a written statement signed or otherwise adopted or approved in writing by the person making it, or
(2) a stenographic, mechanical, electrical, or other type of recording of a witness's oral statement, or any substantially
verbatim transcription of such a recording. Notes taken during a conversation or interview with a witness are not a
witness statement. Any person may obtain, upon written request, his or her own statement concerning the lawsuit, which
is in the possession, custody or control of any party.
(i) Potential Parties. A party may obtain discovery of the name, address, and telephone number of any potential party.
(j) Contentions. A party may obtain discovery of any other party's legal contentions and the factual bases for those
contentions.

Credits
Aug. 5, 1998 and amended Nov. 9, 1998, eff. Jan. 1, 1999.

Editors' Notes
COMMENT--1999
See comments following Rule 192.7.

Notes of Decisions (185)
Vernon's Ann. Texas Rules Civ. Proc., Rule 192.3, TX R RCP Rule 192.3
Rules of Civil Procedure, Rules of Evidence, and Rules of Appellate Procedure are current with amendments received
through September 1, 2016. Bar Rules, Rules of Disciplinary Procedure, Code of Judicial Conduct, and Rules of Judicial
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Administration are current with amendments received through September 1, 2016. Other state court rules and selected
county rules are current with rules verified through September 1, 2016.
End of Document
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194.2. Content, TX R RCP Rule 194.2

Vernon's Texas Rules Annotated
Texas Rules of Civil Procedure
Part II. Rules of Practice in District and County Courts
Section 9. Evidence and Discovery (Refs & Annos)
B. Discovery
Rule 194. Requests for Disclosure (Refs & Annos)
TX Rules of Civil Procedure, Rule 194.2
194.2. Content
Currentness
A party may request disclosure of any or all of the following:
(a) the correct names of the parties to the lawsuit;
(b) the name, address, and telephone number of any potential parties;
(c) the legal theories and, in general, the factual bases of the responding party's claims or defenses (the responding party
need not marshal all evidence that may be offered at trial);
(d) the amount and any method of calculating economic damages;
(e) the name, address, and telephone number of persons having knowledge of relevant facts, and a brief statement of
each identified person's connection with the case;
(f) for any testifying expert:
(1) the expert's name, address, and telephone number;
(2) the subject matter on which the expert will testify;
(3) the general substance of the expert's mental impressions and opinions and a brief summary of the basis for them,
or if the expert is not retained by, employed by, or otherwise subject to the control of the responding party, documents
reflecting such information;
(4) if the expert is retained by, employed by, or otherwise subject to the control of the responding party:
(A) all documents, tangible things, reports, models, or data compilations that have been provided to, reviewed by,
or prepared by or for the expert in anticipation of the expert's testimony; and
(B) the expert's current resume and bibliography;
(g) any indemnity and insuring agreements described in Rule 192.3(f);
(h) any settlement agreements described in Rule 192.3(g);

APP. TAB 3
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(i) any witness statements described in Rule 192.3(h);
(j) in a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical
records and bills that are reasonably related to the injuries or damages asserted or, in lieu thereof, an authorization
permitting the disclosure of such medical records and bills;
(k) in a suit alleging physical or mental injury and damages from the occurrence that is the subject of the case, all medical
records and bills obtained by the responding party by virtue of an authorization furnished by the requesting party;
(l) the name, address, and telephone number of any person who may be designated as a responsible third party.

Credits
Aug. 5, 1998, Nov. 9, 1998 and Dec. 31, 1998, eff. Jan. 1, 1999. Amended by order of March 3, 2004, eff. March 3, 2004.

Editors' Notes
COMMENT--1999
See comments following Rule 194.6.

Notes of Decisions (53)
Vernon's Ann. Texas Rules Civ. Proc., Rule 194.2, TX R RCP Rule 194.2
Rules of Civil Procedure, Rules of Evidence, and Rules of Appellate Procedure are current with amendments received
through September 1, 2016. Bar Rules, Rules of Disciplinary Procedure, Code of Judicial Conduct, and Rules of Judicial
Administration are current with amendments received through September 1, 2016. Other state court rules and selected
county rules are current with rules verified through September 1, 2016.
End of Document

© 2017 Thomson Reuters. No claim to original U.S. Government Works.
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STATEMENT REGARDING ORAL ARGUMENT
Real Party in Interest does not believe oral argument would aid the Court.
Instead, the issues presented involve well-settled questions of privilege. However,
if the Court is inclined to allow oral argument to Relators, Real Party in Interest
requests participation.
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ISSUES PRESENTED
1.
Whether the court of appeals correctly refused to permit discovery beyond
the scope of the rules for expert discovery so as to invade a party-expert’s attorneyclient privilege.
2.
Whether communications to and from an individual who has authority to
direct a party’s attorneys to obtain legal services and advice on the party’s behalf
for purposes of effectuating legal representations for the party are protected by
attorney-client privilege.
3.
Whether a party that (1) has been provided over 1,800 documents in
discovery, (2) has had an opportunity to depose an opposing party-expert about his
opinions, and (3) has submitted rebuttal expert opinions has an adequate remedy by
appeal to challenge the denial of additional discovery beyond the scope of expert
discovery.
4.
Whether Sovereign’s deposition subpoena requesting information well
beyond the scope of permissible expert discovery and invasive of the attorneyclient privilege was a proper discovery request.
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INTRODUCTION
Sovereign advocates a legal theory contrary to established law that would
nullify the attorney-client privilege for party-experts. If Sovereign prevails, no
party would risk serving as an expert witness on its own behalf and risk waiving
the privilege. In this case, Mitchell Carter, who was retained by the Trustee to
assist with the administration of the Trust and oversee the Trust’s day-to-day
operations, was asked to testify as an expert witness regarding the Plaintiff’s
damages.
At that point, Carter assumed the role of an expert and conducted his own
evaluation and analysis of hundreds of bank transfers in order to form his opinions.
In response to discovery requests, he disclosed all information about his evaluation
and analysis, including all information required by Rule 194.2(f).

Sovereign

received over 1,800 documents, including communications between Carter and
Plaintiff’s counsel exchanged in anticipation of Carter’s expert testimony.
But, Sovereign wants more. It wants every communication between Carter
and his lawyers.

Consequently, Sovereign is seeking emails and other

communications that do not deal with his expert testimony and dating back years
before it was ever envisioned that Carter would offer expert opinions.
If Carter were an ordinary testifying expert, Sovereign’s request might not
matter much. But Carter is not only an expert, but primarily a representative of the
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Trust. Therefore, he is privy to nearly every communication between the Trustee
and his lawyers. To grant Sovereign’s request would be to eviscerate the attorneyclient privilege simply because a party representative was designated as an expert.
The court of appeals’ decision is hardly remarkable and correctly recognized
that Carter produced everything required by the Rules, that is, every
communication he had with his lawyers in anticipation of his testimony.1 The
court properly refused to expand expert discovery under Rule 192.3(e), which
would unjustly penalize clients who testify as experts.
Sovereign’s argument that the court of appeals’ opinion creates an incentive
to hire experts early and provide them with client status to limit their required
disclosures is belied by the facts of this case. Carter was hired by the Trustee long
before the lawyers and was clearly a client first. His duties for the Trust go well
beyond this lawsuit.

Moreover, even though a client, he turned over every

communication with his lawyers made in anticipation of his expert testimony.
Sovereign’s fear that communications would influence Carter’s opinions is
unjustified because they are disclosed as being in anticipation of his expert
testimony.
1

The court of appeals applied neither “(1) a blanket protection of attorney-client material, [nor]
(2) a protection that extends up to the date the expert is designated as a testifying expert.” [Pet.
at 2] Because Carter had produced over 1,800 documents as required by the Rules, the court was
not confronted with whether the rules of privilege trump the rules of expert discovery. The court
of appeals merely recognized that the rules work together and that the expert discovery rules do
not extend to all of a party’s privileged communications. See In re Segner, No. 05-13-01414CV, 2013 WL 6330654, *3 (Tex. App.—Dallas Dec. 5, 2013, orig. proceeding [mand. pending]).
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Likewise, Sovereign’s concern about attorneys influencing party-experts is
unfounded. Because party-experts are first clients, any suspicion regarding their
bias would exist regardless of whether they testify as experts. In fact, parties
routinely offer opinion testimony in other contexts without disturbing their
attorney-client privilege. For instance, doctors and lawyers testify to whether their
actions violated the standard of care; attorneys testify as to the reasonableness and
necessity of their fees; and property owners testify as to the value of their property.
For the Court to grant Sovereign the relief it requests would upset this longstanding balance.
STATEMENT OF FACTS
From September 2006 through February 2009, Provident Royalties, LLC
operated a Ponzi scheme, defrauding investors of nearly half a billion dollars. [R
tab F, at 4] Provident accomplished this feat by soliciting investments through
Private Placement Memoranda (“PPM”) for entities denominated Shale Royalties
3-9. [Id. at 3-5] Each Shale entity maintained an escrow account with Sovereign
Bank. [Id.]
The investors were told through the PPMs that their funds would be
safeguarded pursuant to the escrow agreements with Sovereign.

[Id. at 4]

Unbeknownst to the investors, however, Provident and Sovereign disregarded the
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escrow agreement safeguards, and nearly all of the investment funds were released
by Sovereign through improper and unauthorized transfers as a result. [Id. at 14]
After the money was gone and the Ponzi scheme crumbled, Provident was
forced into bankruptcy. [Id. at 7-8] Provident’s principals later pleaded guilty to
mail fraud and went to federal prison. [Id.]
Plaintiff Milo H. Segner, Jr. was appointed as Trustee of the PR Liquidating
Trust, pursuant to a court-approved bankruptcy plan. [R tab F, at 1] In June 2010,
the Trustee hired Mitchell Carter, a certified public accountant and certified fraud
examiner, as his agent and representative. [R tab H, Affidavit, ¶3] Carter’s
services included assisting with administration of the Trust, serving as custodian of
records for the Trust, and supervising the Trust’s employees and day-to-day
operations. [Id.] To carry out these tasks, Carter is a signatory on the Trust’s bank
account. [Id.]
In April 2011, the Trustee filed this lawsuit against Sovereign Bank,
asserting breaches of the escrow agreements, breaches of fiduciary duty, and aiding
securities fraud under the Texas Securities Act. [R tab A] In the litigation, Carter
works closely with Plaintiff’s counsel on behalf of the Trustee.

[R tab H,

Affidavit, ¶3] He has authority to receive legal services and direct the Trust’s
attorneys and has attended mediations with settlement authority. [Id.]
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Carter also receives confidential communications from Plaintiff’s counsel
for the purpose of effectuating legal representation for the Trust. [Id.] Carter
works so closely with the Trustee that he is copied and receives nearly every
communication sent among the Trustee’s counsel and the Trustee, including
planning and strategy emails and meeting agendas.
On April 12, 2013, after Carter had served in his role as agent and
representative of the Trustee for almost three years, the Trustee designated him as
a testifying expert witness. [Id. ¶4] At that point, Carter analyzed and evaluated
hundreds of documents evidencing transfers of money out of the escrow accounts
so that he could offer opinions on the amount of the Plaintiff’s damages. [Id. ¶ 5;
Supp. R at 1, pages 25-26]
On May 17, 2013, Carter issued his expert report. [R tab B] He also
produced over 1,800 documents to Sovereign, comprising all of the material
required by Rule 194.2(f). [R tab H, Affidavit, ¶5] Sovereign noticed Carter’s
deposition for July 17, 2013. [R tab G, ex. B] Attached to the notice was a
subpoena duces tecum, listing thirteen categories of documents sought by
Sovereign. Alleging that it had already complied with its disclosure obligations,
and because the discovery sought was overbroad and beyond the scope of
permissible expert discovery, the Trustee served objections and asserted the
attorney-client privilege. [R tab G, ex. C]
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Sovereign never requested a privilege log or a hearing on the Trustee’s
claims of privilege. Instead, it filed a motion to compel the production on August
14, 2013. The trial court granted that motion, and the Trustee filed a Petition for
Writ of Mandamus with the Dallas Court of Appeals.

The court of appeals

conditionally granted the writ, instructing the trial court to vacate its order granting
the motion to compel.
SUMMARY OF THE ARGUMENT
Designation of a party as a testifying expert witness does not waive the
attorney-client privilege. See In re State Farm Mut. Auto. Ins. Co., 100 S.W.3d
338, 343 (Tex. App.—San Antonio 2002, orig. proceeding). Instead, the partyexpert must produce materials that fall within the scope of expert discovery, while
still allowed to maintain the privilege of communicating freely and openly with
counsel.
Here, Carter produced everything required of him by the Rules. Sovereign,
however, sought more, prompting Carter to assert the attorney-client privilege.
Although Sovereign tested the completeness of Carter’s production at his
deposition, it never requested a privilege log or sought a hearing on Carter’s
privilege.

Instead, Sovereign moved to compel production of materials well-

outside the scope of expert discovery.
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ARGUMENT
I.

The Rules Do Not Penalize Parties for Serving as Experts.
A.

Designation of a Party as a Testifying Expert Does Not Waive the
Attorney-Client Privilege.

The attorney-client privilege has been recognized as “the oldest of the
privileges for confidential communications known to the common law.” Ford
Motor Co. v. Leggat, 904 S.W.2d 643, 647 (Tex. 1995) (quoting United States v.
Zolin, 109 S. Ct. 2619, 2625 (1989)). “The purpose of the privilege is to ensure the
free flow of information between attorney and client, ultimately serving the
broader societal interest of effective administration of justice.”

Leggat, 904

S.W.2d at 647.
Texas cases have addressed the interplay between the attorney-client
privilege and the rule governing production from experts. See In re State Farm,
100 S.W.3d at 340; D.N.S. v. Schattman, 937 S.W.2d 151 (Tex. App.—Fort Worth
1997, orig. proceeding). In each case, the court granted mandamus relief to a party
ordered to produce attorney-client privileged material as a result of the party’s or
representative’s designation as a testifying expert.2

2

In Schattman, a defendant-physician was designated as a testifying expert in a case involving
the defendant’s treatment of the plaintiff. 937 S.W.2d at 151. In In re State Farm, the defendant
insurance company designated one of its accident investigators as an expert witness in a case
involving claims by an injured motorist. 100 S.W.3d at 340.
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Both courts based their holdings on the plain language of the rules governing
the scope of discovery from experts.3 In re State Farm, 100 S.W.3d at 341-42;
Schattman, 937 S.W.2d at 157-58. The courts noted that the scope of expert
discovery is significantly narrower for tangible items, such as documents, than it is
for intangible items, such as the subject matter of expert testimony, the facts
known by the expert that relate to or form the basis of the expert’s mental
impressions and opinions, and the expert’s mental impressions and opinions.
In Schattman, the court reasoned that this narrower scope of discovery with
respect to documents is critical in cases involving party-experts:
In every case with a party-expert, virtually every attorney-client and
party communication that touches even remotely on the facts of a case
would be discoverable, practically resulting in an automatic waiver of
all privileges in every case with a party-expert. Such a result would
not only emasculate privileges, it would also violate the prohibition
against fishing expeditions in discovery. Moreover, that result would
have a chilling effect on the attorney-client relationship . . . .
937 S.W.2d at 157-58 (emphasis added).
The Trustee complied with the holdings of Schattman and State Farm by
producing all documents within the scope of expert discovery set forth in Rule
192.3(e)(6). Allowing a fishing expedition into a broader set of documents would
destroy the Trustee’s attorney-client privilege.

3

Schattman was based on former Rule 166b(2)(e). State Farm, relying heavily on Schattman,
was based on current Rule 192.3(e).
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B.

Christus Spohn Does Not Control This Case.

Sovereign argues that this Court’s holding in Christus Spohn should be
applied equally to attorney-client privilege. In re Christus Spohn Hosp. Kleberg,
222 S.W.3d 434 (Tex. 2007). However, Christus Spohn has no bearing here.
Christus Spohn involved a paralegal that mistakenly provided attorney work
product material to a testifying expert. Id. at 435. The party attempted to apply the
“snap back” provision of Rule 193.3(d) to preserve the privilege. Id. This Court
determined that the snap-back provision did not apply to work product
inadvertently provided to a testifying expert because Rule 192.5(c), specifically
excepts information provided to a testifying expert from the work product
privilege. Id. at 439-40.
This case does not involve attorney work product inadvertently provided to a
testifying expert. Instead, the privilege issue arises directly out of the attorneyclient relationship between the party and his attorneys. This is because, unlike in
Christus Spohn, the expert here is a party. This case involves concerns not present
in Christus Spohn, including the balancing the free flow of information between
attorneys and clients with concerns over expert disclosures. See In re Segner, 2013
WL 6330654, at *2.
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II.

Carter Has Produced Everything He Was Provided in Anticipation of
His Expert Testimony.
Sovereign claims that the “evidence indicates that the withheld documents

were provided, reviewed, or prepared ‘in anticipation of’ Carter’s testimony.”
[Pet. at 9] Sovereign simultaneously asserts that it “has little information about the
character of the documents the Trustee is withholding,” faulting the Trustee for not
describing the documents in a privilege log or presenting them for in camera
review. [Id.]. However, Sovereign never requested that the Trustee prepare a
privilege log pursuant to Texas Rule of Civil Procedure 193.3(b). See infra, sec.
III, B.
What Sovereign refuses to recognize is that Carter has produced everything
the Rules require of a testifying expert. Carter produced over 1,800 documents,
including all (1) drafts of his expert reports, (2) emails exchanged with counsel
relating to his expert opinions, report, and testimony, (3) documents provided to or
reviewed by Carter in anticipation of his expert testimony, (4) logs recording his
time in his capacity as an expert, (5) notes made in anticipation of his expert
testimony, and (6) papers and work product supporting his opinions and report. [R
tab H, Affidavit, ¶5] All of this production was made in advance of Carter’s
deposition, and he was questioned at the deposition regarding the completeness of
his production. [R tab D, at 15 (“I produced every document related to the expert
report that I relied on and reviewed that were provided to me, yes.”)]
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Carter has completely complied with his production obligations as a
testifying expert witness. But Sovereign continues to push for more, hoping to
wholly destroy the attorney-client privilege of not only Carter, but the Trustee.
Carter is not simply a testifying expert, he is also a representative of the
client—the Trustee—a role he assumed well in advance of his position as an
expert. Under Texas Rule of Evidence 503(a)(2), a “representative of the client”
is:
(A) a person having authority to obtain professional legal services, or
to act on advice thereby rendered on behalf of the client, or
(B) any other person, for the purpose of effectuating legal
representation for the client, makes or receives a confidential
communication while acting in the scope of employment for the
client.
Carter easily satisfies both tests. Carter testified that he was an “agent” for the
Trust, hired by the Trustee in the summer 2010 to work on various matters for the
Trust. [R tab D, at 16-17] His affidavit explains his client role:
In late-June 2010, Milo Segner, Trustee of the PR Liquidating Trust
(the “Trust”), retained me to perform various services related to the
administration of the Trust, including supervising the Trust employees
and assisting the Trust’s attorneys. In my role with the Trust, I have
attended mediations with settlement authority; I am a signatory to the
Trust’s bank accounts; I have supervised and continue to supervise
between three to four employees of the Trust; I have authority to
direct the Trust’s attorneys and to obtain legal services and advice on
the Trust’s behalf; I have received confidential communications for
purposes of effectuating legal representations for the Trust; and I act
as a custodian of records for the Trust.
[R tab H, Affidavit, ¶3]
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This role as representative of the client is distinct from than Carter’s role as
an expert. When Carter was asked to serve as an expert, he undertook a separate
analysis to form an opinion on Plaintiff’s damages.

Carter explained in his

deposition, “I basically started from ground zero and said I wanted to look at all of
the transfers and evaluate them.” [R tab D, at 26]
As an expert, Carter reviewed Sovereign’s books and records, deposition
testimony, and other materials.4 [R tab B; Supp. R 1, pages 10-11] Using these
materials, Carter developed opinions from an accounting perspective, with little, if
any, input from the Trust’s lawyers. [R tab D, at 25-26; R tab B]
Sovereign recognized the differences in Carter’s roles. In fact, it deposed
him both as a fact witness, stemming from his role as a representative of the Trust,
and later as an expert. At Carter’s deposition as a fact witness—which was taken
prior to his designation as an expert—he clarified that he was appearing only in his
individual capacity, and was not working as an expert. [Supp. R at 2, page 175]
Sovereign’s counsel understood this, because after he served his expert report,
Carter was deposed in his capacity as a testifying expert. [Supp. R at 1, page 8]

4

All of these materials were among the documents produced to Sovereign.
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Prior to Carter’s expert designation, he was a client representative, not a
“consulting expert,” as Sovereign claims.5 At his deposition, Sovereign’s counsel
questioned Carter about the difference in his role as a client and as an expert with
respect to the schedules of damages he worked on.

Specifically, Sovereign

explored whether the Trustee’s lawyers had influenced or provided input into his
expert calculations. He was asked directly what input his lawyers had with respect
to his opinions. He answered:
Very little, if any. I mean, this is all accounting. I’ve – when I – let
me kind of explain something here a little bit. When I was working as
the agent for the trust and preparing those undocumented transfers,
that was a project that I was – an assignment that I had basically from
the lawyers. They said, please do this and we’re going to attach it or
whatever, and they – there may have been some discussion with that,
but when I became an expert, then I wanted to do it – there’s some
changes in here, and I basically started from ground zero and said I
wanted to look at all of the transfers and evaluate them, and I don’t
believe I ever discussed it with them.
[R tab D, at 25-26]
The evidence reveals that Carter has kept his roles as client and expert
separate in this case.

Once he became an expert, Carter performed his own

analysis and formed his own opinions, independent from his attorneys. To the
extent Carter had communications with his lawyers in anticipation of his expert
testimony, those documents have been produced.
5

Sovereign’s counsel even asked Carter if he had initially been a consulting expert in the
litigation. [Supp. R at 1, page 311] Carter declined to accept that label, explaining that he was
an “agent of the Trust” and a representative of the Trustee. [Id.]
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III.

The Trustee Established the Attorney-Client Privilege.
A.

Carter’s Affidavit Made a Prima Facie Showing of the
Applicability of the Attorney-Client Privilege.

Incredibly, Sovereign now claims that the Trustee did not establish a prima
facie case as to privilege. To the contrary, the Trustee established the privilege,
and Sovereign did nothing to rebut it.
The prima facie standard requires only the “minimum quantum of evidence
necessary to support a rational inference that the allegation of fact is true.” In re
E.I. DuPont de Nemours & Co., 136 S.W.3d 218, 233 (Tex. 2004).

“[A]n

affidavit, even if it addresses groups of documents rather than each document
individually, has been held to be sufficient to make a prima facie showing of
attorney-client and/or work product privilege.” Id. at 233.
In DuPont, this Court cited to several opinions holding that an affidavit
stating that withheld documents constituted communications between attorneys
and employees, representatives, and agents is sufficient to make a prima facie
showing of privilege. Id. at 224 (citing In re Toyota Motor Corp., 94 S.W.3d 819
(Tex. App.—San Antonio 2002, orig. proceeding); In re Monsanto Co., 998
S.W.2d 917 (Tex. App.—Waco 1999, orig. proceeding); Shell W. E & P, Inc. v.
Oliver, 751 S.W.2d 195, 196 (Tex. App.—Dallas 1988, orig. proceeding)).
Here, after establishing that he was a representative of the Trustee pursuant
to Rule 503(a)(2), Carter’s affidavit provides:
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I have exchanged email communications with and at the
direction of Plaintiff’s counsel in connection with litigation in which
the PR Liquidating Trust is involved that were not in anticipation of
my expert testimony in this case. These communications were
received by me or created by me in connection with my original
retention by the PR Liquidating Trust. In that regard, these
communications were created in connection with pending litigation
and in anticipation that litigation would ensue and not in anticipation
of my expert testimony in this lawsuit.
[R tab H, Affidavit, ¶6]
Under DuPont and the court of appeals’ decisions it cites, Carter’s affidavit
more than adequately establishes a prima facie case of privilege.
But Sovereign is not actually attacking Carter’s prima facie showing that he
was in possession of privileged communications from his lawyers.

Instead,

Sovereign challenges Carter’s claim to be a representative of the client, arguing
that he was a consulting expert.

But as explained above, Carter’s affidavit

sufficiently establishes that he meets the standards set forth in Rule 503 to establish
that he is a representative of the Trustee.
B.

The Trustee Was Never Requested to Produce a Privilege Log or
Produce the Documents for In Camera Inspection.

For the first time in this Court, Sovereign argues that the Trustee should
have produced a privilege log.6 In fact, Sovereign seems to argue that a privilege
log is a necessity to the Trustee’s proof of its privilege. There are three problems
with this argument. First, a privilege log is not proof of a privilege. In re Maher,
6

At the hearing on the motion to compel, the trial court asked whether Sovereign had requested a
privilege log. It had not. [R tab K, at 16]
Response to Petition for Writ of Mandamus

Page 15

143 S.W.3d 907, 913 (Tex. App.—Fort Worth 2004, orig. proceeding).

A

privilege log, like a response to a discovery request, is merely a vehicle for
asserting a privilege. In re Monsanto, 998 S.W.2d at 926. To determine if a
privilege is established, a court looks at the evidence, such as affidavits. Id.
Second, the Trustee’s obligation to prepare and serve a privilege log could
only be triggered by Sovereign’s request. See In re Living Ctrs. of Tex., Inc., 175
S.W.3d 253, 261 (Tex. 2005) (“Upon request, the withholding party must serve a
privilege log describing the withheld materials…”) (emphasis added) (citing Tex.
R. Civ. P. 193.3(b)). Sovereign never requested a privilege log. It simply filed its
motion to compel.
Third, it is doubtful that a privilege log would have included the attorneyclient communications. Under Rule 193.3(c), attorney-client communications are
exempted from the privilege log. However, Sovereign could have questioned
Carter at his deposition regarding the nature of his communications with counsel
so the court could properly evaluate the applicability of the privilege. It did not.
In any event, Sovereign had an opportunity to request a privilege log, but
skirted the procedures outlined in the Rules. In addition to requesting a privilege
log, Sovereign was entitled to request a hearing on the privilege. Tex. R. Civ. P.
193.3(b), 193.4. Then, after hearing evidence, “if the court determines that an in
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camera review of some or all of the requested discovery is necessary” an
inspection could have been made. Id. (emphasis added).
Sovereign did not fulfill any of these prerequisites, instead going straight to
the motion to compel. When confronted with Sovereign’s motion, the Trustee did
everything necessary to establish and preserve his attorney-client privilege. He
produced evidence of the privilege through Carter’s affidavit. [R tab H] The
affidavit more than adequately established that Carter was a representative of the
client and that he had received privileged communications in that role.

The

affidavit also established that Carter produced all documents provided to, reviewed
by, and prepared by or for him in anticipation of his expert testimony.
IV.

Sovereign Sought Discovery from Carter Beyond the Scope of
Allowable Expert Discovery.
Rule 195.1 provides that “[a] party may request another party to designate

and disclose information concerning testifying expert witnesses only through a
request for disclosure under Rule 194 and through depositions and reports as
permitted by this rule.” Tex. R. Civ. P. 195.1. Therefore, written discovery from
experts is limited to those items described in Rule 194.2(f).
Noticing Carter’s deposition under Rule 199, Sovereign attached a subpoena
duces tecum which exceeded the bounds of permissible expert discovery. Because
Carter had already produced everything required by the Rules—totaling over 1,800
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documents—the Trustee served a response objecting to breadth of the discovery
requests and asserting the attorney-client privilege. [R tab H]
Sovereign misinterprets Rule 195.4, which allows a party to use an expert
deposition to obtain additional information from the expert. Under Rule 195.4, if a
party believes that an expert has not produced everything required, the party may
question the expert about documents not produced during the deposition. That is
what Sovereign did. And Carter responded that he had produced everything he had
reviewed, prepared, and been provided in anticipation of his expert testimony. [R
tab D, at 15] Nothing in Rule 195.4 allows a party to serve discovery in excess of
that allowed in 194.2(f).
V.

Sovereign Has an Adequate Remedy by Appeal.
Sovereign claims that it is without a remedy by appeal because it “cannot

effectively cross examine Carter, and its defense to the damages will be vitiated.”
[Pet. at 18] A closer look at the evidence reveals the fallacy of Sovereign’s
assertions.
At his deposition, Carter was asked numerous questions regarding his $99
million damage figure. During the deposition, he also explained why the damage
calculation in his report expanded from initial calculations of approximately $75
million (as attached to the Original Petition) to the current $99 million. [Supp. R at
1, pages 174-75]
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The purpose of the disclosures required by Rule 194.2(f) is “to give the
opposing party sufficient information about the expert’s opinions to prepare to
cross-examine the expert and to prepare expert rebuttal evidence.”

Miller v.

Kennedy & Minshew, P.C., 142 S.W.3d 325, 348 (Tex. App.—Fort Worth 2003,
pet. denied). Carter’s disclosures and report fully accomplish both purposes.
PRAYER
Sovereign has already received all of the discovery to which it is entitled
from Carter. To allow more would not only exceed the limits of the Rules, but
would destroy the Trustee’s attorney-client privilege in this case. Based on the
foregoing, the Real Party in Interest respectfully requests the Court to deny
Relator’s Petition for Writ of Mandamus and to grant all other relief to which they
may be entitled, either in law or in equity.
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Pursuant to Tex. R. App. P. 52.3(j), I certify that I have reviewed the
Response to the Petition for Writ of Mandamus and concluded that every factual
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beginning of tape 1. Would the court reporter please

4

swear in the witness.

5
6

MITCHELL CARTER,
having been first duly sworn, testified as follows;

7
8
9
10
11

EXAMINATION
BY MR. RENTZEL:
Q. State your name for the record, please.
A. My name is Mitchell Carter, but I go by Mike.
Q. Mr. Carter, I took your deposition previously

12

in this case, did I not?

13

A. I remember.

14

Q. And this deposition is going to be different in
that I'm taking your deposition today in your capacity

16

as a designated expert testifying witness in this case.

49

285
Plaintiffs Objections and Responses to
Defendant Sovereign Bank's Notice of Oral
Deposition and Subpoena Duces Tecum of
Mitchell Carter

17

Do you understand that?

20

24

3

15

19

22
23

THE VIDEOGRAPHER; Now on record. The date
is July 17th, 2013. The time is 9:37 a.m. This is the

279
Amended Notice of Deposition of Mitchell
Carter

17

21

l
2

48
16

18

8

50

285
Shale Royalties 4, Inc. Annual Resolutions
Of the Board of Directors Adopted By Written
Consent
51
286
Shale Royalties 5, Inc. Organizational
Minutes Of The Board of Directors Adopted
By Written Consent

18
19

A. I do.
Q. And are you also aware that you submitted an

20

expert report in this case that addressed various

21

issues?

22

A. I do.

23

Q. With respect to our client. Sovereign Bank, are

24

all of your opinions that you have reached set forth in

25

your expert report?

CRC for DIANE BOREN REPORTING, INC.
(214)954-0352

MITCHELL CARTER - July 17, 2013
11

9
l

1

A. The - yes, all the opinions that I have. I'm

A. I think there was some others that have been

2

a little - all the opinions for Sovereign Bank. All

2

added and provided to you. I don't recall exactly what

3

the opinions that I have for the matters addressed here

3

they were, but there was some additional explanations.

4

I have included in the report.

5
6
7
8

9

4
5

Q. I'm not sure that's what I'm asking.
A. Okay. I may not be understanding your
question.
Q. Okay. You're going to testify at trial on

Q. Do you know what those additional explanations
are?

6

A. I may have outlined more specifically the

7

depositions that I looked at. I don't really recall the

8

differences.

9

behalf of the plaintiff, correct?

MR. JOHNSON; Just to be clear, are you

A. Yes.

10

talking about the records that were produced for

11

Q. And you're going to offer expert opinions?

11

inspection, your work file? Is that what you're talking

12

A. Yes, sir.

12

about?

13

Q. Are there any opinions that you intend to

13

10

14

14

testify about vis-a-vis Sovereign Bank -

THE WITNESS: Yes.
O. (By Mr. Rentzel) Anything over and above your

15

A. Uh-huh.

15

work file that's been produced that you worked on or

16

Q. -- that are not set forth in your expert

16

reviewed in connection with your expert report?

17
18
19
20
21
22
23

17

report?

18

A. Not at this time, but I reserve the right to

19

amend the report, but not at this time.
Q. Are you contemplating adding to or amending

20

A. I believe that's - that's what I recall.
O. I've got a few questions to ask you about
that -A. Okay.

21

O. - in a minute. Who worked with you, if

A. Not at this time.

22

anyone, in connection with the formulation of your

Q. Are you contemplating formulating additional

23

opinions?

your report?

24

opinions other than those set forth in your report?

24

A. Kathy Norderhaug worked with me.

25

A. Not at this time, but I reserve the right to do

25

O. Anyone else?

12

10
1
2

3
4
5
6
7
8
9

so if they come up.

1

Q. And do you recall that you did set forth nine
or ten different opinions in your expert report?

2
3

A. I did.

4

Q. Do you remember what they are off the top of

5

your head?
A. Probably not all of them. I remember some of
them.
Q. Can you tell me what you did to reach those
opinions?

A. She would be the only one that would be of
anything other than just a clerical.
Q. I'm going to go ahead and hand you Carter
Exhibit 1.
A. Okay.

6

Q. Is that, in fact, a copy of your expert report?

7

A. It certainly appears to be.

8

Q. If you will look with me back to page 27.

9

A. Yes.

10

Q. Is that your signature?

11

A. Yes. I reviewed several documents. I reviewed

11

A. That is.

12

the books and records of Sovereign Bank. I reviewed the

12

Q. It's dated May 17th, 2008?

13

deposition testimony of numerous Sovereign employees.

13

A. Yes.

14

reviewed the discovery information that was provided by

14

Q. Is that correct?

15

Sovereign. I'm trying to think. The books and records

15

A. Yes.

16

of Provident, I reviewed like the Integra accounting

16

Q. 2008?

17

system. So I think there's a portion of the report that

17

A. Yes, it's a mistake. 2013. I'm sorry.

18

designates the items, but those are the ones that I

18

Q. It should be May 17, 2013?

19

remember.

19

A. Yes, sir. I'm sorry, I don't know how that

10

20

Q. Does ~ and you're correct, in the expert

20

21

report, there is an itemization of items that were

21

22

reviewed.

22

23

A. Uh-huh.

23

24

Q. Is that a complete list, to the best of your

24

25

knowledge?

25

came.
Q. We'll see if there's any other mistakes in
here.
A. I hope not. That was a pretty silly one.
Q. I'm also going to hand you Carter Exhibit 2,
and tell me if I'm correct about this. I believe this
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25

1

A. Yes.

l

2

Q. But what about the calculations that you have

2

3

done over the prior two years that reflected the damage

3

the extent that we're talking about his expert role, you

4

claims set forth on Exhibit A to the various petitions

4

answer; otherwise, don't answer.

5

in the case?

5

6

A. Are you talking about the unauthorized
transfers that I made that were - the $73 million or

7

8

whatever?

8

10
11
12

9

Q. Right.

10

A. Those were all done as an agent to the ~ to

11

the trust.
Q. In connection with the work you've done as to

A. Could you repeat the question?
MR. RENTZEL: You can ~ Diane, if you can
read that back.
(Requested portion was read.)
A. I believe I have in connection with my work as
an expert, yes.
Q. (By Mr. Rentzel) So you're differentiating

12

between your work as an agent for the trust and your
work as an expert, correct?

13

the expert report, what has been the input you've

13

14

received from Mr. Segner's lawyers?

14

15

MR. JOHNSON: I'll object to the form. To

6

7
9

Mr. Segner's counsel?

A. Those are two different roles that I have, yes.

A. On this?

15

16

Q. Yes.

16

17

A. Very little, if any. I mean, this is all

17

engaged in when you were attending depositions in thi:
case --

I'm aware of those two roles.
Q. Well, what was your agency role that you were

18

accounting. I've - when I - let me kind of explain

18

19

something here a little bit. When I was working as the

19

20

agent for the trust and preparing those undocumented

20

Q. - in 2 0 0 0 - e a r l i e r in 2013?

21

transfers, that was a project that I was - an

21

A. I was an agent for the trust. I was not an

22

assignment that I had basically from the lawyers. They

22

23

said, please do this and we're going to attach it or

23

Q. An agent doing what exactly?

24

whatever, and they - there may have been some

24

A. Representing Mr. Segner.

25

documentation with that, some discussion with that, but

25

Q. Representing him how?

A. I was an agent -

expert at that point.

26

28

1

when I became the expert, then I wanted to do it —

1

2

there's some changes in here, and I basically started

2

Q. For what purpose?

3

from ground zero and said I wanted to look at all of the

3

A. If he had questions about it or wanted to -

4

transfers and evaluate them, and I don't believe I ever

4

any concerns about it, he would ask me, but he asked me

5

discussed it with them.

5

to be there, and I was representing him there.

A. He asked me to be there, and I was.

6

Q. With the lawyers?

6

7

A. It's an accounting.

7

Q. When you initially got the assignment from the

8

I'm going to ask you to turn the page again because then

9

the pages are no longer numbered, so it's not page 30,

8

9
10
11
12
13
14

lawyers back during your agent work, when was that?
A. I'd have to look. Probably a year or so ago.
I don't - maybe longer than that.
Q. Do you recall - well, vis-a-vis your being
hired in June of 2010, when was it?
A. Again, I don't recall when we started working

Q. If you'll look at your expert report, if you'd
go back to page 29, page 29 of the report. Okay. Then

10

but would be page 30. This is a list of the items you

11

reviewed, correct?

12

A. On 30?

13

Q. Yeah, what would be 30 -

14

A. Yes.

15

on Sovereign and started to put those ~ those documents

15

Q. - had it been numbered.

16

together. I'm guessing probably a year or so ago, maybe

16

A. Yes.

17

longer.

17

Q. Correct?

18

A. Yes.

18
19
20

Q. When is the first time you heard about
Sovereign Bank?
A. It was into the - we had - I had worked on

19

Q. Did you formulate that listing?

20

A. I had help with the numbers, but basically I

21

the Provident account for a while. I don't recall the

21

22

exact date. We worked on other matters first.

22

23

Q. In connection with your work as an expert since

was supervising it, yes.
Q. If you'll look on the second page of that

23

portion of your report, item number 5 says, loan

24

April of 2013, have you included and produced for us in

24

documentation maintained by PRLLC. To what are you

25

your work papers all of your communications with

25

making reference there?
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1

Grindem's signature being on here, and then Melbye comej

1

2

in and signs it, and Coughlin himself, but I don't see

2

9 and a half million dollars to it from looking at and

3

where they would take off Grindem's. I have concerns

3

determining that they should have been added. There's

4

about this, this one (indicating).

5

Q. All right. Let's take a look at Shale 5,

from the bank, and my review one by one I added anothe

4

about $5 million that's the incremental difference in

5

these shaded areas that say that - you know, these are

6

number 3. Looks like another signature problem?

6

the ones that we want you to go back and see if you have

7

A. Well, could be. Could be something else.

7

support for because we don't have the support for it,

8

Q. I mean, that's what your chart says?

8

for the transfer, and then another 19 million was a

9

A. I mean, it's not necessary it be all

9

10
11

12
13
14

exhaustive.

10

Q. I'm handing you Exhibit 41. No signature on

11

this?
A. There's no description either what the document

15

Q. Well, wait.

Q. If you look, I think the same page. Shale 5,

12

transaction 40.

13

A. Okay.

14

is — or what the purchase is for.

result of taking Mr. Miller off escrow 7 and 8, so that
all adds up to the 99 million.

15

Q. And the problem again in Exhibit 43 is, I take
it, signature, as it says on Exhibit 2?
A. This would not be a valid one, yes.

16

A. Let me see down here.

16

17

Q. Spindletop II interest?

17

Q. How about this one. Exhibit 44, same PO?

18

A. Yeah, okay. Yeah, it looks like it's

18

A. When you say "same PO," one of them has 7XX a:

19
20

21
22

talking - okay.
Q. I'm going to hand you Exhibit 42. Do those

19

a PO number, the other has 703. Oh, no, I'm sorry, you

20

have them out of order here.

21

signatures suffice?
A. On this one it does. The concern I would have

0 . Yeah, those are flipped. I'm sorry, the

22

collation was different. These two added together is
the 2 million 268.

23

would be I would have to research this more as to

23

24

whether or not they have a description of it, but the

24

A. Okay.

25

signatures are fine on this one (indicating).

25

0 . Don't those signatures suffice?

176

174
1

Q. Okay. Exhibits 42, 41?

1

2

A. Uh-huh.

2

signature at all. We would have to say that we have

Q. So why did not you and Ms. Norderhaug find

3

this.

3
4
5

4

this?
A. These - these documents were given to the -

5

A. On this one they do. On this one, there's no

O. That's what I'm saying, you said you had no
signature.
A. We had a transfer of 2 — $268,000. If this

6

or the listing of the ~ of the damages or the listing

6

7

of the improper transfers were given to the bank. The

7

supports it and we can match up the signatures, then wc

8

bank has provided us with the documentation. I don't

8

would take that off.

know why we didn't find one or more of these. We're

9

9

Q. Okay. If you look at Shale 5, number 73.
A. 73?

10

giving it back to them now saying, if you have the

10

11

support, give it to us. We're going to shade it to make

11

O. That's not a bolded one.

12

it easy for you to find it. If they do, there's up to

12

A. Okay.

13

$5 million of additional damages that we'll take a look

13

O. That's a carryover, right?

14

at, but to ask why we didn't find one of these two -

14

A. Okay.

15

the bank didn't provide it to us and we didn't find it.

15

O. I'm going to hand you Exhibit 45. Are these

16

not the purchase orders that are listed over on the

17

right-hand side under Josh Johnston's PO identification''

16
17
18
19
20

Q. I mean, the fact remains that before May 7th,
your damage claim was $75 million?
A. It was a listing of undocumented transfers, but
it was 74 million or so.
Q. And basically what you did in early May was y o i

18

A. I'd have to check. If you say they are, I

19

believe you, but I can go ahead and check it if you

20

would like. Okay. All right.

21

knocked $15 million off that, and then added 39 to it to |

21

Q. What's the problem?

22

make it 99 million; isn't that ~ isn't that the

22

A. Well, this one isn't signed, the first one for

23

process?

23

66,000. The second one was signed by, I think that's

24

A. No. What we did is we knocked off about 9 and j

24

Bill Connatser ~ or I think it's Connatser, the first

25

a half million dollars from documentation we received |

25

three - first four.
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1

Was this venture successful?

1

A. Are you talking about for Provident or just

A. We're talking about SRs 3 through 9?

2

3

Q. Yes.

3

Q. No, no, no, I apologize. For Provident, these

4

A. No. They were all unsuccessful.

4

four matters in which you've been designated as an

5

Q. All right. And what happened to the investors'

5

expert witness.

6

money that was placed in escrow, that $192 million?

6

2

for ~

A. I don't recall the dates of the first three.

7

A. Ultimately it was virtually all lost.

7

On this particular one, it was April 12th. The other

8

Q. So the investors that placed their money in the

8

dates I don't recall.

9
10

9

trust of the bank in the escrow accounts, all of that
money was released by the bank, wasn't it?

10

MR. RENTZEL: Objection; form.

ll

11

Q. Well, the others were back in 2012, were they
not?
A. I don't recall. I mean, it may have been

12

A. There's the $192 million that was placed in the

12

13

escrow accounts was released from the bank. Virtually

13

14

all of it was not in accordance with the escrow

14

15

agreement, yes, sir, and ultimately lost.

15

Sovereign Bank before that April 12th testifying witness

16

designation, weren't you?

16

Q. (By Mr. Johnson) So the harm to the investors

earlier than that. 1 don't recall.
Q. Okay. You were actually a consulting expert to
the lawyers and to Mr. Segner in connection with

17

for this series of events was what?

17

18

A. Well, there was a harm -

18

A. I - some of these terms I'm not that familiar

MR. RENTZEL: Objection; form.

19
20

A. There was a harm when the money was improperly

19

with. What I would refer to myself was an agent of the

20

Trust and a representative of the - of the trustee in
several matters.

21

released from the escrow to the operating account

21

22

because the escrow agreement was not followed, and

22

23

that's what was the basis for my $99 million.

23

Ultimately, in addition to that, the money

24
25

was all lost, so they had harm from that. But my

MR. JOHNSON: Objection; form.

Q. (By Mr. Rentzel) What do you mean, "agent of
the Trust"?

24

A. I mean, I worked for Mr. Segner. I was his -

25

I worked - I was his representative and worked on his

312
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1

damages were from the transfer of the money from the

1

2

escrow account to the operating account, and that's what

2

Q. In a principal agency relationship?

3

prompted them to be on mine, but they were all lost --

3

A. Yes. He hired me to - to help him with these

4

virtually all lost.

4

5

Q. (By Mr. Johnson) All right. Have you read any

5

behalf.

matters.
O. In fact, he asked you to attend depositions and

6

testimony by the bank where the bank has said what

6

7

should happen if money was improperly released from the

7

escrow accounts?

8

O. And every time you did and you billed your

9

standard hourly billing rate, he was able to mark that

8

hearings and things like that, correct?
A. That's correct, yes, sir.

9

A. Yes. My understanding that the bank statement

10

was the money — the remedy would be that you would

10

up by $180 and bill it against the Trust for his firm,

11

return it to the investors.

11

wasn't he?

12

Q. So in other words, the money that was

12

13

improperly released, the bank should give it back to the

13

14

investors; is that what you understand?

14

MR. RENTZEL: Objection; form.

15
16

A. The money should be returned, yes.
MR. JOHNSON: Pass the witness.

17
18

A. They're the ones that lost.
FURTHER EXAMINATION

19
20

BY MR. RENTZEL:

16

O. If you will look at Exhibits 50 through 55.
That's those minutes resolutions.
A. Yes, sir.

17

O. Last ones that Mr. Johnson gave you.

18

A. Yes, sir.

19

O. Do you have those?

20

A. I have them.

21

Q. Tell us what the Bates stamps are on those.

22

designated in any of these Segner matters as an expert

22

A. I don't believe they're Bates stamped.

23

witness?

23

21

O. Just a couple things here. When were you first

15

A. I don't know what he's billed to the Trust.
I'm not involved in that at all.

24

A. In any of the Segner matters?

24

25

O. Any of them.

25

Q. They haven't been produced in this case, have
they?
MR. JOHNSON: Actually, they have. They've
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1

Q.

I was trying to find out if she had drafts.

2

A.

I don't know.

3

Q.

Or earlier iterations?

4

A.

I don't know how she did that.

5

Q.

Thank you for your patience and --

6

A.

Thank you.

7

MR. RENTZEL:

I turn it over to you.

8

MR. JOHNSON:

Okay.

9
10
11
12

EXAMINATION
BY MR. JOHNSON:
Q.

Mr. Carter, you're appearing today in response

to a notice in your individual capacity, aren't you?

13

A.

I am.

14

Q.

Have you appeared today to offer any expert

15

opinions in connection with the Sovereign Bank

16

litigation?

17

A.

No, sir.

18

Q.

So at this point in time, have you been

19

designated as an expert in the Sovereign litigation?

20

A.

I'm not aware that I have been.

21

Q.

Have you authored an expert report specific to

22

the issues of the Sovereign Bank litigation?

23

A.

I have not.

24

Q.

With regard to Exhibit 55 --

25

A.

Yes, sir.
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211&
CAUSE NO. 12CV2013

§

CITY OF DJCIONSON

vs.
TEXAS WINDSTORMJNSURANCE
ASSOCIATION

§
§
§
§
§
§

IN THE DISTRICT COURT
OF GALVESTON COUNTY, TEXAS
122N° JUDICIAL DISTRICT

ORDER GRANTING TEXAS WINDSTORM INSURANCE ASSOCIATION'S
EMERGENCY MOTION TO WITHDRAW EXHIBIT 3-A

On this day, this Court considered Texas Wfodstorm Insurance Association's Emergency
Motion to Withdraw Exhibit 3-A to and Amend Response to Plaintiff's Motion to Compel
Production or, Alternatively, Motion to Exclude Paul Stl'icldand Testimony, alld, having heat'Cl

m1d considered the arguments of the parties, the Cou1t GRANTS the motio11. It is therefore
ORDERED that the Galveston County District Clede shall delete and dispose of any
copies of Exhibit 3A to Texas Windstor.m Jnsµrance Association's Motion to Withdraw Exhibit
3-A to and Amend Response to Plaintiff's Motion to Compel Production or, Alternatively,
Motion to Exclude Paul Strickland Testimony; and
ORDERED ·that Plaintiff City of Dickinson an.d its. counsel shall comply with Rule
193.3(d) by deleting or destroying each copy in thek possession of Exhibit 3A, or which was
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