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FACTS
Attorney previously represented former client in a civil proceeding.
Attorney no longer represents former client in any respect.
Subsequent to the conclusion of the representation, former client
posts a message on a Web site discussing lawyers, stating that
attorney was incompetent and overcharged him, and others should
refrain from using attorney. This opinion assumes that no
confidential information is disclosed in the message1 and former
client’s conduct does not constitute a waiver of confidentiality or
the attorney-client privilege.2 There is no litigation or arbitration
pending between attorney and former client. 

ISSUES
In what manner, if any, may attorney publicly respond to dis-
paraging public comments by former client, whether of malpractice
or otherwise?

DISCUSSION
An attorney “may not do anything which will injuriously affect 
[a] former client in any matter in which [the attorney] formerly
represented [the client].…” Wutchumna Water Company v. Bailey,
216 Cal. 564, 573-74 (1932). See also Oasis West Realty 
v. Goldman 51 Cal. 4th 811, 812 (2011); Styles v. Mumbert, 164
Cal. App. 4th 1163, 1167 (2008) (“an attorney is forever for-
bidden from…acting in a way which will injure the former client in
matters involving such former representation”).3

An attorney also owes a duty of confidentiality to former clients 
as well as to current clients. California Business & Professions Code
Section 6068(e)(1) (it is the duty of an attorney “[t]o maintain
inviolate the confidence, and at every peril to himself or herself to
preserve the secrets of, his or her client.”); see also CRPC, Rule 3-
100(A); Wutchumna Water Company v. Bailey, supra, 216 Cal. at
573-74 (“nor may [the attorney] at any time use against [the] former
client knowledge or information acquired by virtue of the previous
relationship”); Oasis West Realty v. Goldman, supra, 51 Cal. 4th at
821; Styles v. Mumbert, supra, 164 Cal. App. 4th at 167.

The attorney-client privilege under California Evidence Code
Sections 950 et seq. is not subject to the creation of exceptions other
than as specified by statute. See, e.g., Costco Wholesale Corporation
v. Superior Court, 47 Cal. 4th 725, 732 (2009); OXY Res. California
LLC v. Superior Court, 115 Cal. App. 4th 874, 889 (2004) (courts
may not “imply unwritten exceptions to existing statutory privi-
leges.” [Internal citations omitted.] “The area of privilege ‘“is one of
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ney, when the former client has not disclosed any confidential information and there is no litigation or arbitration pending between the
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tion, and 3) is proportionate and restrained.
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the few instances where the Evidence Code
precludes the courts from elaborating upon
the statutory scheme.”’” [Citation omitted.])

In the absence of waiver of confidential-
ity and the attorney-client privilege by former
client (see, e.g., Evid. Code §912), there is no
statutory exception to the duty of confiden-
tiality under Business & Professions Code
Section 6068(e)(1) or the attorney-client priv-
ilege under Evidence Code Sections 950 et seq.
that would permit an attorney to defend him-
self or herself by disclosing confidences or
privileged information.4 See General Dyna-
mics Corporation v. Superior Court, 7 Cal.
4th 1164, 1190 (1994) (“Except in those
rare instances when disclosure is explicitly per-
mitted or mandated by an ethics code provi-
sion or statute, it is never the business of the
lawyer to disclose publicly the secrets of the
client”); see also Los Angeles County Bar
Ass’n Form. Opn. No. 519 (There is no self-
defense exception to the lawyer’s duty of
confidentiality under Business & Professions
Code Section 6068(e) that would allow an
attorney to disclose confidential client infor-
mation to defend against a lawsuit brought
by a nonclient against the attorney.).

This opinion assumes there has been no
waiver of any confidential information former
client provided to attorney while attorney
represented former client. Thus, absent a
statutory exception allowing attorney to reveal
confidential communications in response to
former client’s public statement, attorney
remains obligated to preserve former client’s
confidential information, and attorney cannot
disclose such information in response to that
public statement unless authorized to do so by
a court’s ruling in a judicial proceeding.5

The bar on attorney revealing confidential
information in responding to former client’s
Internet posting does not mean attorney can-
not respond at all. If attorney does not dis-
close confidential or attorney-client privi-
leged information, and does not act in a way
that will injure former client in a matter
involving the prior representation, he or she
may respond.

However, the attorney’s response also
must be proportionate and restrained. See
Restatement (Third) of Law Governing Law-
yers, section 64, comment e (referencing a
“proportionate and restrained” public
response). In other words, not only must
attorney refrain from revealing any confi-
dential information (because it is assumed
that there has been no waiver by former
client), and avoid saying anything that would
injure former client in a matter related to
the prior representation, he or she may say no
more than is necessary to rebut the public
statement made by former client. This rule has
been recognized in other contexts where the
extent of an attorney’s ability to respond to

Los Angeles Lawyer February 2013 33

BUSINESS 
OPPORTUNITY

Want to purchase 
minerals and other 

oil/gas interests?

Send details to:

P.O. Box 13557
Denver, CO 80201

For More Information Call 213-617-7775
Or visit us on the web at www.hmlinc.com

Business litigation is increasingly complex. That is why we believe valuation
issues must be addressed with the same meticulous care
as legal issues. Analysis must be clear. Opinions must be
defensible. Expert testimony must be thorough and
articulate. HML has extensive trial experience and can
provide legal counsel with a powerful resource for expert
testimony and litigation support.

ConfidenceAtThe Courthouse.

BUSINESS VALUATION • LOSS OF GOODWILL • ECONOMIC DAMAGES • LOST PROFITS

Prominent general law practice in
Bishop, California Inyo County’s

major trade center.

Enjoy an historically healthy and sus-
tained revenue stream, with a lower
cost of living and great life style. 
Access to year-around recreational 
activities. Control your professional
life, don’t let it control you.

LAW FIRM FOR SALE

Call Ed Poll@ 800.837.5880

LONG TERM DISABILITY, LONG
TERM CARE, HEALTH, 

EATING DISORDER, AND LIFE
INSURANCE CLAIMS 

ERISA & BAD FAITH 
MATTERS

4 California state and federal courts

4 More than 20 years experience

4 Settlements, trials and appeals

Referral fees as allowed by 
State Bar of California

Kantor & Kantor LLP
818.886.2525 TOLL FREE

877.783.8686
www.kantorlaw.net

ERISA
LAWYERS

Dedicated to Helping People 
Receive the Insurance Benefits to 

Which They Are Entitled.

http://www.hmlinc.com


a statement made by a former client has been
considered. See, e.g., Los Angeles County
Bar Ass’n Form. Opinion. No. 498 (1999)
(lawyer may disclose confidential information
in a fee dispute with a former client only if rel-
evant to the dispute, if reasonably necessary
due to an issue raised by the former client, and
if the lawyer avoids unnecessary disclosure);
Los Angeles County Bar Ass’n. Form. Opin-
ion No. 452 (1988) (lawyer may file a cred-
itor’s claim in former client’s bankruptcy pro-
ceeding but may not prosecute objections to
discharge); In the Matter of Dixon, 4 Cal.
State Bar Ct. Rptr. 23 (Review Dept. 1999)
(former client’s malpractice suit against lawyer
does not wholly waive lawyer’s duties under
the lawyer-client privilege but constitutes
waiver only to the extent necessary to resolve
the suit; attorney may not disclose more than
is essential to preserve the attorney’s rights).

Therefore, under these circumstances,
attorney may respond to former client’s inter-
net posting, so long as 1) attorney’s response
does not disclose confidential information, 2)
attorney does not respond in a manner that
will injure former client in a matter involving
the former representation, and 3) attorney’s
response is proportionate and restrained.

This opinion is advisory only. The com-
mittee acts on specific questions submitted ex
parte, and its opinion is based on the facts set
forth in the inquiry submitted.                  n

1 For purposes of this opinion, “confidential informa-
tion” is defined to include both privileged information
and information that, while not privileged, is never-
theless considered to be confidential under California
Business and Professions Code §6068(e)(1).
2 This opinion also assumes that the person making the
Web site posting is a former client. The opinion does
not address those situations in which the disparaging
comment is posted by an unknown author.
3 It should be noted that, while instructive concerning
the duties owed to a former client, none of the hold-
ings of these three cases was based on facts involving
an attorney’s response to a former client’s adverse
public comments about the lawyer.
4 This committee’s opinion in Los Angeles County
Bar Ass’n Form. Opn. No. 396 (1982) is not to the con-
trary. In that opinion, the committee opined that a
lawyer, in a formal legal proceeding involving alleged
malpractice by him, could provide a declaration dis-
closing certain privileged communications in order
to rebut claims being made by a former client against
the attorney. Unlike the factual scenario underpinning
Opn. No. 396, this opinion does not involve a judi-
cial proceeding based upon a claim of malpractice or
otherwise.
5 There are some authorities from outside California
that suggest an exemption to an attorney’s duties of
loyalty and confidentiality may exist in certain cir-
cumstances when necessary in “self-defense.” See,
e.g., Rule 1.6(b)(5) of the ABA Model Rules of
Professional Conduct. It is important to bear in mind,
however, that California has not adopted the ABA
Model Rules, and they may be consulted for guidance
only when there is no California rule directly applic-
able. See, e.g., County of San Francisco v. Cobra
Solutions, Inc., 38 Cal. 4th 839, 852-53 (2006); Cal.
State Bar Formal Opn. 1983-71. 
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